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SHAUKAT AZIZ SIDDIQUI, J: Through this single judgment all the titled

petitions are being disposed of as similar questions of law and facts are involved

therein.

2. Maulana Allah Wasaya, Petitioner in W.P.No. 3862/2017, is a renowned
religious scholar, author of many famous books on different subjects of Islam and
has delivered umpteen lectures on “Agida-e-Khatm-e-Nubawat”, which
subject/issue has been the focus of his work.He has also written several books on
the belief in the finality of the prophethood of Hazrat Muhammad (£)which
include “Aina-e-Qadianiat”, “Parliament mein Qadiani Shikast” and “Thereek-e-

Khatm-e-Nubuwat 1953,

3. The Petitioners in W.P.No. 3847/2017 (Younus Qureshi, Dr. Tayyab-ur-
Rehman Zaidi, Maulana Fazal-ur-Renman Madni) are religious scholars and
Imams of different Jamia Masajid whereas Petitioner No.4 (Obaidullah) is a social
worker; W.P.No. 3896/2017 was filed by Tehreek Labbaik Ya Rasool Allah

through its member of Markazi Majlis-e-Shura, however, subsequently no one
2
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appeared before this™ Court to pursue the matter, however, as the petition was
clubbed with other similar petitions, therefore, sameis also being adjudicated
herewith; wW.P.No. 4093/2017 wasfiled by the Civil Society through its President
Muhammad Tahir.Later on, Syed Igbal Hashmi, Advocate and Ms. Ameer Jahan

alias Bisma Noreen joined proceedeings before this Court as interveners.

4, The Petitioners invoked the constitutional jurisdiction of this Court by way

of filing their respective writ petitions with the following prayers:

W.P.NO. 3862/2017:

“Wherefore, it is very respectfully prayed that this

Honourable Court may graciously be pleased to;

a) Direct the Respondent No.1 to immediately take all
necessary measures for revival of all provisions
(which were in existence prior to the promulgation
of the (Elections Act, 2017) relating to Qadiani
group/Lahori Group in their entirety with a further
direction to the said respondent to ensure that all
such provisions have been made part of the

primary legislation i.e. the Elections Act, 2017;

b) Direct the Respondent No.3 to maintain,
henceforth, a separate database of individuals
belonging to Qadiani group/Lahori group entering
in civil service so that in future they may not be
posted in offices involving sensitive matter/s such as

raised in the instant petition;

c) Direct the Respondent No.2 to immediately conduct
a thorough investigation through credible and
honest officer/s of law enforcement agencies to
ascertain the elements and forces behind the

unconstitutional and illegal acts detailed above;

d) Direct the Respondent No.3 to bring on record a
detailed report showing individuals/officers

belonging to Qadiani group/Lahori group currently
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serving in the Federal Government with their

respective portfolios;

Any other relief, this Honourable Court deems fit

and just in the circumstances may also be granted.”

W.P.NO. 3847/2017:

“It is, therefore, respectfully prayed that in the
circumstances  mentioned  hereinabove, it s
respectfully prayed that this Hon. Court may very

graciously be pleased to:

a. to constitute an impartial judicial commission to
hold enquiry so that the persons responsible of
committing the act to change the declaration and
omitting the provisions of 7(b) and 7(c), previously
existing in the Conduct of General Elections Order
2002, particularly respondents No. 8, 9 and 10 may

be dealt with the in accordance with law;

b. to restore the original “Declaration and Oath by the
person nominated” in the Election Act 2017 as laid
down in ‘Representation of the People (Conduct of
Election) Rules, 1977’ and inset therein the contents
of provisions 7(b) and 7(c), previously existing in
Conduct of General Elections Order 2002;

c. to direct respondent No.l1 to make the enquiry
report of Committee headed by Raja Zafar-ul-Haq

public with immediate effect;

d. Any other relief, this Hon’ble Court deems just may

also be granted.”

W.P.NO. 3896/2017:

“For what has been discussed above, it is most humbly
prayed that this Hon’ble Court, while allowing this
Writ petition, direct the Federal Government,
represented by the respondents, to publish and

publicize the inquiry report submitted by Raja Zafar-
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ul-Hag, and the culprits so determined therein, may
very kindly be proceeded against under the relevant
laws.

Any other relief, which this Hon’ble Court may
deem appropriate, be also awarded in favor of the

cause of the petition.”

W.P.NO. 4093/2017:

“It is, therefore, respectfully prayed that in the
circumstances  mentioned  hereinabove, it s
respectfully prayed that this Hon’ble Court may very

graciously be pleased to:

a) to constitute an impartial judicial commission to
hold enquiry so that the persons including
respondents No. 8, 9 and 10, responsible of
committing the act changing the declaration ad
omitting the provisions of 7(b) and 7(c), previously
existing in the Conduct of General Elections Order

2002, may be dealt with in accordance with law;

b) to direct respondent No.1 to make the enquiry
report of Committee headed by Raja Zafar-ul-Haq

public with immediate effect;

c) to ban those NGOs which are spreading secular

thoughts in the country;

d) Any other relief this Hon’ble Court deems just may

also be granted.

Any other relief, which this Hon’ble Court may deem
appropriate, be also awarded in favor of the cause of
the petition.”
5. Mostly identical set of facts leading to the filing of the titled writ petitions
are summarized hereunder:-

On 02.10.2017, the Federal Government introduced a new law called the Elections

Act, 2017 (hereinafter referred to either as “the 2017 Act” or the “Impugned Act”)

5|
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whose object was to amend, consolidate and unify laws relating to the conduct of
elections and matters connected therewith or ancillary thereto whereas as per

Section 241 of the 2017 Act the following laws were repealed:-

a) The Electoral Rolls Act, 1974 (Act No. XXXV of 1974);

b) The Delimitation of Constituencies Act, 1974 (Act No. XXXIV) of
1974);

C) The Senate Election Act, 1975 (Act No. LI of 1975);

d) The Representation of the People Act, 1976 (Act No. LXXXV of
1976);

e) The Election Commission Order 2002 (Chief Executive’s Order
No.1 of 2002);

f) The Conduct of General Election Order, 2002 (Chief Executive’s
Order No. 7 of 2002);

Q) The Political Parties Order, 2002 (Chief Executive’s Order No. 18
of 2002);

h) The Allocation of Symbols Order, 2002.

As a consequence of repeal of the statutory provisions relating to Qadiani
Group/Lahori Group (hereinafter referred to “Qadianis”) in the aforementioned
repealed statutes and rules framed thereunder as well as framed in pursuance of
the Constitution (Second Amendment) Act, 1974 (which, needless to state, were
the outcome of a long, untiring and determined efforts of the Muslims of the
country including clauses 7(b) and 7(c) of Conduct of General Elections Order,
2002 dealing with the status of a minority and mechanism of determining religion
of a candidate)were annulled which ignited a countrywide protest. Several people
whose religious feelings were outraged and hurt thronged Islamabad and staged a
protest/sit-in near Faizabad which paralyzed life in the twin cities and brought the
government machinery to an obvious, though unadmitted, grinding halt.. As a
result of the public reaction, the Federal Government came up with a certain
amendments in the 2017 Act through Act No. XXXV of 2017 (hereinafter referred

to as “the amending Act”) published in the official Gazette on 19.10.2017,
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however, unfortunately the amendments were disproportionate to the magnitude of
the wrong committed earlier as several provisions relating to Qadianis which were
an integral part of the repealed statutes were still not revived in their entirety and
the amending Act was perceived as a mere eyewash. Through the 2017 Act most
matters relating to Qadianis were left to be handled by delegated legislation/rules
to be framed by the Election Commission of Pakistan (hereinafter referred to as
“the Commission”) in exercise of powers conferred by Section 239 of the 2017
Act, and that too without any proper approval of the Federal Government which is
tantamount to subverting the Constitution of the country besides being
reflective/indicate of some hidden hand involved in the birth of a completely
avoidable controversy. The unnecessary enactment of several provisions of the
2017 Act resulted in disturbance of public peace, order and tranquility. Another
plea which has been raised through these petitions is that Qadianis usually do not
disclose their identity like other minorities in the country and many of them are
working at very senior positions in government offices where they can, and may

actually have; manipulated affairs to their obvious advantage.

6. On the preliminary date of hearing i.e. 14.11.2017, this Court suspended the
applicability of the Impugned Act to the extent of [« »33] as being against the
mandate and in stark conflict with the Constitution (Second Amendment) Act,
1974.Notice was issued to the learned Attorney General for Pakistan in terms of
order XXVII-A CPC; respondents were directed to file their report and parawise
comments whereas the Federation was also directed to place on record thereport of
the Committee headed by Senator Raja Zafar-ul-Haq (“the Zafar-ul-Haq
Report”), , which was subsequently submitted in Court on 20.02.2018 in a sealed
envelope which is appended with this Judgment as Annex-A. During the course of
proceedings, this Court through order dated 22.02.2018 directed NADRA to
produce the record/statement showing total number of persons who had declared

themselves as Qadianis with bifurcation of adults and minors,as well as number of

7|
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persons who registered themselves as Muslims but subsequently changed their
status and obtained fresh CNIC as Qadianis, which information was made
available to the Court on 23.02.2018 and is appended asAnnex-B. Chairman
NADRA also submitted the breakup of 10205 persons, showing age wise change
of religion along with list of passports of 6001 persons on 27.02.2018, which is
appended as Annex-C and Annex-D, respectively. On the same date, the Director
General, FIA was directed to provide the travel history of 6001 persons who had
travelled abroad after change of religion in the record of NADRA and a report in
this regard was provided to the Court on 06.03.2018 in a sealed envelope which is
appended to this judgment as Annex-E. Vide order dated 05.03.2018, the
Secretaries of the National Assembly of Pakistan and Senate Secretariat were
directed to provide extract of proceedings regarding enactment of the 2017Act
along with a list of the Senators who attended 267" Session of the Senate of
Pakistan dated 22.09.2017, which information was made available on 07.03.2018
in a sealed envelope and is appended as Annex-F.Learned DAG also made
available the forms of the Federal Public Service Commission, Passport, NADRA,
Electoral Rolls in which declaration regarding religion is mandatory as well as the
data of the Census of 1998 showing population of Qadianis along with Report of
Census Commissioner and Statistics Division, Islamabad which is appended as

Annex-G.

7. Learned Counsel for the Petitioners submitted that the matter in hand is
extremely important and sensitive which involves the religious feelings and
sentiments of Muslims as the Impugned Act, undermines the long struggle of
Muslims of the country which they made towards the declaration, that followers of
Mirza Ghulam Ahmad (Qadiani/Lahori Group) are non-Muslims, through the
Constitution (Second Amendment) Act, 1974, whereas, they while hiding their
real faith pose themselves and act as Muslims. Learned Counsel further submitted

that in light of above constitutional amendments, several amendments aimed at
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prohibiting Qadianis from indulging in anti-Islam activities were introduced in
different laws including the laws repealed through the Impugned Act, whereafter,
several criminal cases were registered against Qadianis for violating law of the
land mainly for offering prayers, using Kalma Tayyaba badges, preaching religion,
using Arabic expression like ‘Assalam o Alaikum”, etc and many of the offenders
were prosecuted under relevant laws. Learned Counsel further added that through
the impugned amendments made by the Government all the provisions relating to
Qadiani Group/Lahori Group in the repealed statutes and rules framed thereunder
in pursuance of the Second Constitutional Amendment have also been repealed,
whereas, amendments later on made by the Federal Government, owing to public
agitation in the country are not proportionate to the magnitude of the wrong
committed by it earlier since several provisions relating to Qadiani group/Lahori
group which were an integral part of the repealed statues have still not been

revived in their entirety.

8. Learned Counsel further contended that question arised that why a settled
matter for which the Constitution of the country was amended and for which
scores of Muslims had sacrificed their lives has been reopened in a deceptive
manner, when all previously enacted provisions relating to Qadiani Group/Lahori
Group could have easily been made part of the new legislation and such state of
affairs shows involvement of some hidden hand in it, whereas, the impugned
change in legislation has infuriated and instigated Muslims living in the country
which resulted in disturbance of public peace, order and tranquility, and if
appropriate measures are not taken by the quarters concerned on emergency basis,
it will cause communal hatred and clashes in the country. Learned Counsel also
added that during the course of proceedings, on the direction of this Court
regarding persons belonging to Qadiani group/Lahori Group holding key posts in
the government, the Establishment Division has filed its report and parawise

comments mentioning therein that “No such Data is available” meaning, thereby,
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that nobody is aware of the actual number of Qadianis who are part of the fabric of
our bureaucracy and in a position to manipulate things to their advantage. There is
a possibility that, as such, Qadianis may even be in positions of power/decision-
making in the Ministry of Religious Affairs or other constitutional bodies e.g.the
Islamic Ideology Council. The details presented by different agencies before this
Court during the course of proceedings have made it manifestly clear that
individuals belonging to the said religion (which certainly cannot be and is not a
sect of Islam) do not disclose their religious identities, thus, there is a strong
likelihood that they, while using their official positions and at the same time
concealing their religious identity, can influence any legislative process or policy
making. Therefore, a direction to maintain separate database (as prayed in Clause
“b” of Prayer clause of Writ Petition) is extremely essential. Learned Counsel
further submitted that during the course of proceedings, upon the direction of this
Court, NADRA has presented a shocking data showing that more than 10,000/-
people have, in recent years, converted their religion from Islam to Qadianiat; it
further came to light during the proceedings that NADRA has not framed any
rule/regulation to regulate this rather these individuals were successful in
converting their religion from Islam to Qadianiat on the basis of a simple affidavit
that earlier provided entry in column of religion was incorrectly recorded as
Islam/Muslim. This being the position, learned Counsel submitted that Federal
Government should be issued a direction to frame proper rules under Section 44 of
NADRA Ordinance, 2000 laying down proper guidelines for NADRA on the
subject although NADRA is empowered under Section 45 of its Ordinance to
frame Regulations but viewing the sensitivity of the matter, the subject should be
made part of the Rules to be framed by the Federal Government under Section 44
of NADRA Ordinance. Learned Counsel while referring Section 239 (1) of
Elections Act, 2017 submitted that “the Commission may, by notification, in the
official Gazette and publication on the website of the Commission, make rules for
carrying out the purposes of this Act”. The aforementioned Section of law has left

10
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the subject of finality of prophethood completely unguarded. Prior to the
promulgation of Elections Act, 2017, there were several enactments which were in
field and now through Section 241 of the Elections Act, 2017 all those enactments
(“Repealed Laws”) have been repealed. The Commission, under the Repealed
Laws, after making rules, was obliged to get prior approval of the Federal
Government but such condition has been dispensed with under Section 239 (1) of
the Elections Act, 2017. The subject has, therefore, become vulnerable with the
officials of the Commission, now at liberty to frame any rule even on the subject
of finality of prophethood, hence, viewing the sensitivity of the matter, a proviso
in Section 239 (1) should be directed to be inserted so as to exclude the subject of
finality of prophethood from the legislative competence of the Commission.
Moreover, this Court deriving its powers from the Constitution is fully competent
to issue directions to the Government to make suitable amendments in the
Elections Act, 2017. To support the aforementioned assertion, learned Counsel

placed reliance on case law reported as Government of Punjab and others Versus

Aamir Zahoor Ul- Hag and others (PLD 2016 Supreme Court 421), Mandi

Hassan Alias Mehdi Hassan Versus Muhammad Arif (PLD 2015 Supreme Court

137), Election Comission of Pakistan through Secretary Versus Province of

Punjab through Chief Secretary and others (PLD 2014 Supreme Court 668),

Mian Sharif Shah Versus Nawab Khan and 5 others (PLD 2011 Peshawar 86),

Mehram Ali Alias Yawar Ali Versus Federation of Pakistan and 4 others (PLD

1998 Lahore 347), andGovernment of Baluchistan through Additional Chief

Secretary Versus Aziz Ullah Memon & 16 others (PLD 1993 Supreme Court 341).

Learned Counsel lastly contended that the Federal Government has admitted this
fact that vide two amendments, it has revived all provisions from the Repealed
Laws on the subject of finality of prophethood. This admission shows that earlier a
malicious attempt was made to frustrate/dilute the Second Constitutional
Amendment. It is by now settled proposition that the effect of a constitutional
provision cannot be diluted/frustrated through subordinate legislation i.e.an Act of

11
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Parliament or Ordinance. Reliance in this regard was placed on the case law

reported as Dr. Mubashar Hassan Vs FoP (PLD 2010 SC 265), Mubeen-ul-Islam

Vs FoP (PLD 2006 SC 602), Ghulam Mustafa Insari Vs Government of Punjab

(2004 SCMR 1903), Zaman Cement Company Vs Central Board of Revenue (2002

SCMR 312), Liagat Hussain Vs FoP (PLD 1999 SC 504), Collector of Customs

Vs Sheikh Spinning Mills (1999 SCMR 1402) and A.M Khan Leghari Vs

Government of Pakistan (PLD 1967 Lahore 227).

0. Owning to the admitted delicacy and sensitivity of the matter at hand,this
Court formulated the following questions and to dilate thereupon appointed
Professor Dr. Hafiz Hassan Madni(Institute of Islamic Studies, University of the
Punjab, Lahore), Dr. Mohsin Naqvi(Ex-Member, Council of Islamic Ideology),
Professor Dr. Sahibzada Sajid ur Rehman(Member, Council of Islamic ldeology)
az-nd Mufti Muhammad Hussain Khalil Khel from Jamia-ul-Rasheed, Karachi as

amicus curiae to grace this Court with their able assistance:-
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The learned Scholars joined proceedings on different dates and rendered their able
assistance as per the questions formulated by this Court. Besides making oral
submissions, the learned amici also provided the summary in writing; the

arguments of the learned amicus curiea are as follows.

10. Dr. Professor Hafiz Hassan Madni appeared before this Court on

26.02.2018 while rendering his able assistance submitted that:-

. That the Holy Quran and Sunnah are the supreme laws and no law

violating the injunctions of Holy Quran and Sunnah can be enacted

12
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in an Islamic State. In this regard he has mentioned Surah Al-Nisa,
verse 65 & Surah Al-Maidah Verse 47 etc.

While citing Articles 1, 31-37, 42, 62, 203, 227 & 260 of the
Constitution of Islamic Republic of Pakistan, he has emphasized that
the Constitution speaks, in clear terms, about the supremacy of the

Quran and Sunnah as the foundation for all laws of the country.

It has been further illustrated that it is the responsibility of the

Islamic State and the Muslim Rulers to establish the good, to forbid

the evil, to do justice, and to enlighten and educate the masses, while

focusing on the teachings of Holy Quran and Sunnah. In this regard
following verses of the Holy Quran have been quoted to emphasize
the point:-
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The believing men and believing women are allies of one
another. They enjoin what is right and forbid what is wrong
and establish prayer and give zakah and obey Allah and His
Messenger. Those - Allah will have mercy upon them.
Indeed, Allah is Exalted in Might and Wise. (Surah: 9 | Ayat:
71)
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Those who follow the Messenger, the unlettered prophet,
whom they find written in what they have of the Torah and
the Gospel, who enjoins upon them what is right and forbids
them what is wrong and makes lawful for them the good
things and prohibits for them the evil and relieves them of
their burden and the shackles which were upon them. So they
who have believed in him, honored him, supported him and
followed the light which was sent down with him - it is those
who will be the successful. (Surah: 7 | Ayat: 157)
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You are the best nation produced [as an example] for
mankind. You enjoin what is right and forbid what is wrong
and believe in Allah . If only the People of the Scripture had
believed, it would have been better for them. Among them are
believers, but most of them are defiantly disobedient. (Surah:
3| Ayat: 110)
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And let there be [arising] from you a nation inviting to [all
that is] good, enjoining what is right and forbidding what is
wrong, and those will be the successful. (Surah: 3 | Ayat: 104)
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Indeed, Allah orders justice and good conduct and giving to
relatives and forbids immorality and bad conduct and
oppression. He admonishes you that perhaps you will be
reminded. (Surah: 16 | Ayat: 90)
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O you who have believed, be persistently standing firm for
Allah , witnesses in justice, and do not let the hatred of a
people prevent you from being just. Be just; that is nearer to
righteousness. And fear Allah ; indeed, Allah is Acquainted
with what you do. (Surah: 5| Ayat: 8)
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Allah has promised those who have believed among you and
done righteous deeds that He will surely grant them
succession [to authority] upon the earth just as He granted it
to those before them and that He will surely establish for
them [therein] their religion which He has preferred for them
and that He will surely substitute for them, after their fear,
security, [for] they worship Me, not associating anything with
Me. But whoever disbelieves after that - then those are the
defiantly disobedient. (Surah: 24 | Ayat: 55)
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[And they are] those who, if We give them authority in the
land, establish prayer and give zakah and enjoin what is right
and forbid what is wrong. And to Allah belongs the outcome
of [all] matters. (Surah: 22 | Ayat: 41)
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And Allah presents an example of two men, one of them
dumb and unable to do a thing, while he is a burden to his
guardian. Wherever he directs him, he brings no good. Is he
equal to one who commands justice, while he is on a straight
path? (Surah: 16 | Ayat: 76)
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Indeed, Allah commands you to render trusts to whom they

are due and when you judge between people to judge with

justice. Excellent is that which Allah instructs you. Indeed,
Allah is ever Hearing and Seeing. (Surah: 4 | Ayat: 58)
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We have already sent Our messengers with clear evidences
and sent down with them the Scripture and the balance that
the people may maintain [their affairs] in justice. And We
sent down iron, wherein is great military might and benefits
for the people, and so that Allah may make evident those who

support Him and His messengers unseen. Indeed, Allah is
Powerful and Exalted in Might. (Surah: 57 | Ayat: 25)
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And establish weight in justice and do not make deficient the
balance. (Surah: 55 | Ayat: 9)
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And give full measure when you measure, and weigh with an
even balance. That is the best [way] and best in result. (Surah:
17 | Ayat: 35)
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And O my people, give full measure and weight in justice and
do not deprive the people of their due and do not commit
abuse on the earth, spreading corruption.
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Say, [O Muhammad], "My Lord has ordered justice and that
you maintain yourselves [in worship of Him] at every place
[or time] of prostration, and invoke Him, sincere to Him in
religion." Just as He originated you, you will return [to life]
(Surah: 7 | Ayat: 29)
The learned Amicus Curiae from the above quoted verses of the
Holy Quran concluded that the Ruler(s) as well as the Government
of an Islamic State cannot be equated with the Ruler(s) and
Government of a secular state. The Islamic State has to perform
various functions for the betterment and uplift of the Ummah, which
are not to be found in the duties of the ordinary Rulers. The authority

and power enjoyed by the ruler in an Islamic State is, in fact, a
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sacred trust to be discharged by him in accordance with the
commands of the Allah Almighty and the Sunnah of Holy Prophet
(PBUH). In discharge of the sacred trust, he has to obey the
commands mentioned in the above-quoted verses, which, inter-alia;
include the establishment of good and eradication of evil from the
society. The “establishment of good” is achieved by the enforcement
of the injunctions of Holy Quran and Sunnah, under the Islamic

concept of Amr bil Maroof.

On the basis of the above quoted authorities, the learned Amicus
Curiae has concluded that an Islamic State cannot make legislation
contrary to the Holy Quran and Sunnah and the Constitutional
position in this regard is very clear, therefore, as to whether an
Islamic State can make any law whereby a non-Muslim could,
directly or indirectly, be allowed to pose or recognize himself as a
Muslim and whether an Islamic State can permit the non-Muslim
citizens to pose themselves as Muslims, the learned Amicus Curiae
has responded that neither such legislation nor such permission as
referred in question Nos. 1 & 2 can be accorded to by an Islamic
State.

The learned Amicus Curiae while relying upon the authority of the
Sunnah, a primary source of Islamic law and the guidance for the
Ummah for all times to come, has emphasized these principles in a
number of traditions. The learned amicus curiae while citing
traditions of the Holy Prophet (PBUH), about the treatment meted
out to the apostates or the false claimant of the Prophethood have
contended that the Holy Prophet (PBUH) himself treated those as
non-Muslims who laid claims of Prophethood during his lifetime.
Two examples in this regard have been cited, one is about the false
prophet-hood of Muselma Qazzab and the other is Aswad Ansa. The
strict action against both the false claimants is sufficient to establish
that there is no room for any false claimant of Prophethood in Islam
and they have been considered as heretics by the Prophet (PBUH)
himself. The action of Muslims against such miscreants is a strong
authority on the issue that the State is obligated to ensure that the
claimants of Prophethood and their followers shall be taken with

iron hands to ensure the protection of Deen, which is one of the most
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essential obligations of the Islamic State. In this regard following

traditions from the Sunnah are worth to mention:-

o Abu Huraira told me that Allah's Apostle; said, While | was
sleeping, | saw (in a dream) two gold bracelets round my arm,
and that worried me too much. Then | was instructed divinely
in my dream, to blow them off and so | blew them off, and
they flew away. | interpreted the two bracelets as symbols of
two liars who would appear after me. And so one of them was
Al-Ansi and the other was Musailama Al-Kadhdhab from Al-
Yamama.  (Sahih Bukhari — 3621)

. Narrated Ibn “Abbas: Musailama-al-Kadhdhab (i.e. the liar)
came in the life-time of Allah's Apostle with many of his
people (to Medina) and said, If Muhammad makes me his
successor, | will follow him. Allah's Apostle went up to him
with Thabit bin Qais bin Shams; and Allah's Apostle was
carrying a piece of a date palm leaf in his hand. He stood
before Musailama (and his companions) and said, If you
asked me even this piece (of a leaf), I would not give it to
you. You cannot avoid the fate you are destined to, by Allah.
If you reject Islam, Allah will destroy you. | think that you
are most probably the same person whom I have seen in the
dream. (Sahih Bukhari)

) Narrated Jafar bin "Amr bin Umaiya: | went out with
‘Ubaidullah bin “Adi Al-Khaiyar. When we reached Hims (i.e.
a town in Syria), 'Ubaidullah bin "Adi said (to me), Would
you like to see Wahshi so that we may ask him about the
killing of Hamza? | replied, Yes. Wahshi used to live in
Hims. We enquired about him and somebody said to us, He
is that in the shade of his palace, as if he were a full water
skin. So we went up to him, and when we were at a short
distance from him, we greeted him and he greeted us in
return. ‘Ubaidullah was wearing his turban and Wahshi could
not see except his eyes and feet. 'Ubaidullah said, O Wahshi!
Do you know me? Wahshi looked at him and then said, No,
by Allah! But | know that "Adi bin Al-Khiyar married a
woman called Um Qital, the daughter of Abu Al-Is, and she
delivered a boy for him at Mecca, and | looked for a wet
nurse for that child. (Once) I carried that child along with his
mother and then | handed him over to her, and your feet
resemble that child's feet. Then 'Ubaidullah uncovered his
face and said (to Wahshi), Will you tell us (the story of) the
killing of Hamza? Wahshi replied Yes, Hamza Kkilled
Tuaima bin "Adi bin Al-Khaiyar at Badr (battle) so my
master, Jubair bin Mut'im said to me, 'If you kill Hamza in
revenge for my uncle, then you will be set free. When the
people set out (for the battle of Uhud) in the year of 'Ainain
.'Ainain is a mountain near the mountain of Uhud, and
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between it and Uhud there is a valley.. | went out with the
people for the battle. When the army aligned for the fight,
Siba' came out and said, 'Is there any (Muslim) to accept my
challenge to a duel?" Hamza bin “Abdul Muttalib came out
and said, 'O Siba'. O Ibn Um Anmar, the one who circumcises
other ladies! Do you challenge Allah and His Apostle?' Then
Hamza attacked and killed him, causing him to be non-extant
like the bygone yesterday. | hid myself under a rock, and
when he (i.e. Hamza) came near me, | threw my spear at him,
driving it into his umbilicus so that it came out through his
buttocks, causing him to die. When all the people returned to
Mecca, | too returned with them. | stayed in (Mecca) till
Islam spread in it (i.e. Mecca). Then I left for Taif, and when
the people (of Taif) sent their messengers to Allah's Apostle, |
was told that the Prophet did not harm the messengers; So |
too went out with them till | reached Allah's Apostle. When
he saw me, he said, 'Are you Wahshi?' | said, "Yes."' He said,
'Was it you who killed Hamza?' | replied, 'What happened is
what you have been told of.' He said, ‘Can you hide your face
from me?" So | went out when Allah's Apostle died, and
Musailamah Al-Kadhdhab appeared (claiming to be a
prophet). I said, 'l will go out to Musailamah so that | may
kill him, and make amends for killing Hamza. So | went out
with the people (to fight Musailamah and his followers) and
then famous events took place concerning that battle.
Suddenly | saw a man (i.e. Musailamah) standing near a gap
in a wall. He looked like an ash-colored camel and his hair
was disheveled. So | threw my spear at him, driving it into his
chest in between his breasts till it passed out through his
shoulders, and then an Ansari man attacked him and struck
him on the head with a sword. “Abdullah bin "Umar said, ‘A
slave girl on the roof of a house said: Alas! The chief of the
believers (i.e. Musailamah) has been killed by a black slave.

Narrated Ibn “Abbas: Musailama Al-Kadhdhab came during
the lifetime of the Prophet and started saying, If Muhammad
gives me the rule after him, I will follow him. And he came
to Medina with a great number of the people of his tribe.
Allah's Apostle went to him in the company of Thabit bin
Qais bin Shammas, and at that time, Allah's Apostle had a
stick of a date-palm tree in his hand. When he (i.e. the
Prophet ) stopped near Musailama while the latter was amidst
his companions, he said to him, If you ask me for this piece
(of stick), I will not give it to you, and Allah's Order you
cannot avoid, (but you will be destroyed), and if you turn
your back from this religion, then Allah will destroy you. And
I think you are the same person who was shown to me in my
dream, and this is Thabit bin Qais who will answer your
guestions on my behalf. Then the Prophet went away from
him.
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The action taken by the first righteous Caliph Hazrat Abu Bakar
Siddique (R.A) against the seven apostate tribes during his Caliphate,
the fight against those who refused to pay Zakat and his action
against the false claimant of Prophethood Aswad Ansa have also

been mentioned to illustrate the point.

He has also emphasized that ShaairAllah, which are symbols of
Islam, have to be respected and preserved. From the verses of the
Holy Quran and the traditions of Holy Prophet (PBUH), the
Consensus of the Prophet’s Companions, R.A.A (ljma-e-Sahaba),
the Pact of Hazrat Umar (R.A), it has been contended that non-
Muslims are not entitled to use the ShaairAllah, which are distinct
and separate characteristic of Muslim Ummah and it is the
responsibility of the Islamic State to protect and safeguard the same

from incursion at the hands of the non-Muslims.

With reference to use of Islamic Shaairs by Qadianis, he has
specifically emphasized that on account of four reasons, the
practice of establishing ShaairAllah has to be vigorously and strictly
pursued, as compared to other non-Muslims in Islamic State, which
according to him are as follows:-

a. Qadianis consider themselves as Muslims and the rest as non-
Muslims, therefore, the element of deception in case of
Qadianis is much stronger than the other religious
communities of the world as none of them claim themselves
as Muslim. In order to counter that deception it is more
essential and cautious to take initiatives to stop Qadianis from
using ShaairAllah specific to Muslims.

b. By calling Mirza Ghulam Ahmad Qadiani as Prophet, the
Qadianis infringe the emotions of the Muslim majority and
the use of ShaairAllah by them is nothing short of disgrace
and disrespect of Islamic rituals. The learned Amicus Curiae,
in this regard, has quoted various quotations from the
Qadianis’ Literature.

C. The worst thing which Qadianis have done, which also
distinguishes them from others, is their claim that Muslims
are heretics. It is quite unfortunate that at the first instance
they have discovered a new religion and mockingly named it
as Islam and then went on to call those who believed in the
finality of the Holy Prophet (PBUH) as heretics; such
shameful claim has not been made by any other non-Muslim
entity in Pakistan and elsewhere in the world. On account of
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such disgrace to the Muslims’ belief, the Qadianis cannot
liable to be allowed to use Islamic Symbols, Rituals and
names.

d. The learned Amicus Curiae contended that from various
writings of the Qadianis, it is quite clear that Qadianis
themselves claimed to have separate identity. Then how and
why, can they be allowed to use Islamic Rituals, quite
contrary to their own stated claim? If they claim to be a
separate identity, then they should be asked to maintain their
separate identity and they cannot be allowed to employ the
deceptive means so as to masquerade, themselves, in the
Muslim costume.

The learned Amicus Curiae also submitted that under the Shariah
there would be no infringement of the fundamental rights of the
citizens if an Islamic State demands its citizens to disclose their
religion and religious belief and such practice has been in vogue
during the caliphate of Hazrat Umer (R.A), when registers were
maintained in this regard.

The learned Amicus Curiae has also contended that non-Muslims in
an Islamic State are not entitled to pose themselves as Muslims and
if they do so, it falls within the ambit of high treason, and disloyalty
to the State of highest order. The learned Amicus Curiae in this
regard has cited examples of treatment meted to Zanadiga by the
forth righteous Caliph Hazrat Ali (R.A). The learned Amicus Curiae
has contended that it has serious repercussions as a person earlier
posing himself as a Muslim, if later found as non-Muslim or turns
back from Islam, would be considered an apostate and the
punishment for such offense is severe in accordance with the
Shariah.

The learned Amicus Curiae has further contended that if such a
person is holding a key post and it is confirmed that he has misstated
about his religion, then the most immediate effect of such
misstatement to the State should be his removal from the office, and
recovery of the benefits and privileges derived by him during his
service, besides other penal action. The learned Amicus Curiae has
suggested various actions to be taken by an Islamic State to stop
masquerading of non-Muslims as Muslims which are as follows:-

o Before induction of persons in sensitive institutions a
thorough investigation about their faith may be
conducted with the help of the religious experts and
psychiatrists and for this purpose a Board may be
constituted with the task of giving ideological
verification.

o If a person in order to secure social benefit changes,
though falsely, his religion from Islam to any other
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religion then the punishment of apostasy as ordained in
Islam may be inflicted. On the contrary, if a Qadiani
claims himself as a Muslim, then the punishment of
Zandigah may be inflicted upon him.

o A Board named as “Imtina e Qadianat Board”
(Prohibition of Qadianiat Board) may be constituted to
act as a watchdog regarding implementation of the
Constitutional provision and other legislation made in
this behalf from time to time.

. Qadianis may be prohibited from using the name
Ahmadia as the name Ahmad is specified for the Holy
Prophet (PBUH) in the holy Quran. Similarly, they may
be stopped from using the terms Deen e Haq, Islamiat,
Muslim TV Ahmadia, use of “Allah Unse Razi Ho”, use
of Alay he Salam, Khalifah, Rhematullah, Noor Ullah,
Shaheed, Marhoom, Jannat ul Firdous, writing of Kalma
Tayyabah or Bismillah on graves, Burial of Qadianis in
Muslim Graveyards, etc.

Prof. Dr. Sajid-ur-Rehman appeared on 27.02.2018 and while making his

submissions stated that:-

21

The Constitution of Islamic Republic of Pakistan has defined the
Muslim and Non-Muslim in Article 260(3). Therefore, it is not
permissible for the State to pose a non-Muslim as Muslim in
violation of the definition of Muslim given in the Constitution and

vice versa.

For anybody, religion is a matter great honor and pride for himself.
To deprive somebody from his honor and prestige is the gravest of
sins. A tradition of the Holy Prophet (PBUH) has been quoted to this
effect by the learned amicus curiae. It is narrated by Hazrat Sabit bin
Zahaq (R.A) that the Holy Prophet (PBUH) said “To call a Muslim
as hieratic is just like killing him” and if the opposite meaning of this
tradition is kept in mind then a non-Muslim cannot be called as

Muslim.

An Islamic State is based upon Islamic Ideology alone, the colour,
creed, geography and division on the basis of nationalism has no
recognition in the Islamic State, therefore, it is the responsibility of

the State to protect and defend the Islamic Ideology.
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Islam does not compel anybody to embrace Islam as his religion.
Islamic State not only recognizes the rights of non-Muslims living
under its jurisdiction but also assures them full protection and
defence. Any non-Muslim can join the Muslim Community by just
embracing the Islam but, he cannot deceive the Muslims by merely
posing himself as Muslim. In the earlier days of Islam, the non-
Muslims were given their due rights, however, at the same time
Muslim identity was kept separate. Some steps were taken to
identify Muslims from non-Muslims and through such distinction it
was not aimed at to ridicule the non-Muslims, rather it was
necessary to maintain separate identities. It is settled proposition of
Islamic Law that a non-Muslim cannot be forced to join the
Muslims’ army, a non-Muslim cannot be forced to pay Zakat, a non-
Muslim cannot be compelled to offer prayers and for such purposes
a distinction between Muslim and non-Muslim in order to make the

implementation of Shariah more effective, is imperative.

From all perspectives, believes of Muslims and non-Muslims are
based on two different ideologies and it is the responsibility of the
Islamic State to maintain, preserve and defend its ideology. It is not
possible for an Islamic State to allow non-Muslims to pose
themselves as Muslims and there is no concept of any such

legislation in Islam.

If it is proved that a non-Muslim has represented himself as a
Muslim, in order to get some advantage or position, then it is
deception and disloyalty to the State. The non-Muslim minorities are
bound by the social contract between them and the State. The
Constitution has given them certain assurances and rights, but such
assurances are dependent upon the actual disclosure of the faith by
the non-Muslims. If a non-Muslim does not disclose his true faith,
then how would he be able to enjoy his rights? It is for this reason
the law and Constitution demand true disclosure of his faith by every

individual otherwise it would result in the breach of the Constitution.

It is the foremost responsibility of the State to avail the basic
information about every citizen as without doing so determination of
their rights and obligations would not be possible. Even the Holy

Prophet (PBUH) after migrating to Madinah conducted the
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population census so as to ascertain the true numbers of Muslim
Males, Females and Children which itself drew a distinction line
between the Muslims and non-Muslims. If one sees the Charter of
Madinah and the parties to it whether they were Muslims, Persians
or infidels every one entered into it with his separate religious
identity. Hazrat Umar Farooq (R.A) had constituted a specific
department for keeping the identity of the citizens. Without religious
identity it is also difficult to settle the economic affairs e.g. how is it
possible to implement the family laws without knowing the true
religious identity? How distinction can be drawn between the
permissible and forbidden foods without true religious identity? In
short, for the effective administration and maintenance of law and
order, it is necessary for the State to keep record of all such

information without which a State cannot discharge its obligations.

Dr. Professor Mohsin Naqvi concluded his submissions while adhering to

the questions putforth by this Court in the following words:-

23

One of the main objectives of the Shariah is protection of faith and
the next to it is the protection of life, rest of the objectives i.e.
protection of intellect, family, honour, wealth and property come
thereafter. On account of the foremost importance of protection of
faith, according to Muslim Jurists, the most important duty of the
Muslim State and Muslim Rulers is to take measures to protect
Muslims’ faith.

It is the duty of the Islamic State to keep an eye on non-Muslim
citizens and communities so as to ensure that they are not part of any
conspiracy against the majority Muslim community to protect Islam
and Muslims. This is in light of the command given by Allah
Almighty in verse 102 of Surah Al-Nisa. It is the duty of the Islamic
State to preserve its ideological boundaries in the like manner as it is

obliged to defend its territorial boundaries.

That verse 4 of Surah Al-Munafigeen has been cited to demonstrate
that anybody who posses himself as Muslim but actually he is not, is
covered by the expression “Munafigeen” and the action mentioned
in that verse is equally attracted to those Qadianis who pose

themselves as Muslims.
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A Muslim State can make it compulsory for its non-Muslim Citizens
like Christian, Hindus, Sikhs, Budhs, Qadianis and Lahoris to
register themselves as such. The Islamic State is also liable to issue
separate identity cards to its non-Muslim citizens or to specify a
separate column for this purpose. Penal sanctions may be provided

for misstatements.

In the period of Hazrat Umar (R.A) he had ordered for preparation of
registers for this purpose, wherein, citizens were categorized in
accordance with their tribes, religion and occupations. During the
Khilafat e Usmania yellow colored badges were introduced for the

non-Muslims wherein their occupations were also mentioned.

In an Islamic State if a non-Muslim, infidel or non-believer, poses
himself as Muslim and gets undue advantages, he may be tried for an

offence of mutiny.

Demand of true disclosure of faith from the citizens, by an Islamic
State cannot by any means be termed as violation of fundamental
rights. It may be pointed out that steps taken towards protection of
rights of Muslims and non-Muslims by an Islamic State cannot be

labeled as discrimination.

It may also be pointed out that the status of non-Muslims living in an
Islamic State cannot be equated to earlier concept of dimmis,
contractual or Mustamin as found in early literature of Islamic
Jurisprudence and law, rather, their status is of citizens and any
legislation in this regard has to be done in accordance with the

international scenario.

On 01.03.2018 Mufti Muhammad Hussain Khalil Khel while apprising the

Court with his response to the questions formulated by it submitted as follows:-

24

An Islamic State is quite different from a secular democratic State.
In a secular democratic State the sovereignty belongs to the people,
however, in an Islamic State the Sovereignty belongs to the Allah
Almighty. Islamic State is an ideological and principled
organization, in which the affairs of the State are primarily rest upon
the persons who believe in Islamic ideology and Islamic way of life.

In an Islamic State the Muslims have no authority to deviate from
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the limits prescribed by Allah Almighty and the system of
governance has to remain within the folds of Islam, where no
legislation can be made in violation of the injunctions of Holy Quran
and Sunnabh. It is the prime responsibility of the Ruler in an Islamic
State to protect the geographical boundaries, material interests and
administrative affairs of the State along with the ideological
boundaries as well as objectives of the Shariah. If the State is
performing its functions then it is a good omen but if it neglects then
the concept of lgamat e Deen comes into play which according to
verse 13 of Surah Shoorah is the collective responsibility of the

Ummah.

Islam considers all other ideologies as defective, incomplete and
flawed but even then Islam enjoins upon its followers to respect
other religions and to give due deference to them. The principles of
humanity, fulfillment of promises and contracts, observance of
tolerance, integrity, humbleness and justice. Islam enjoins upon
Muslims to deal with non-Muslims in a fair and transparent manner,
to help the needy, to accept the gifts, to visit their patients, to accept
their services, to respect their rituals and ceremonies, to cooperate
with them in exchange of knowledge and technology, to engage with
them in business and trade, to employ them or to enter into their
employment. They have all rights of equality before the law, which
are available to a Muslim. They have all rights to enter into trade and
to flourish in economic affairs and to educate themselves as any

other Muslim citizen of the State.

While referring to verse Nos. 9 & 13 of Surah Al-Bagrah, it has been
contended that a Muslim State cannot allow its non-Muslim citizens
to pose themselves as Muslims. Neither the State can make any

legislation in this regard nor can grant such permission.

The learned amicus curiae has specified certain areas of Islamic Law
wherein a complete distinction of a Muslim from non-Muslim has to
be observed and any misstatement from any side, can cause a
Muslim to indulge into highly sinful and forbidden acts, resulting
into insurmountable legal complications and with drastic results,
which can ruin the very rubric of the Muslim Society. The areas as

pointed out by the learned amicus curiae are as under:-
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o The Law of Marriage, Divorce, Custody, Guardianship
and other Family Laws.

o Law of Inheritance and Wills.

o Shariah directives relating to Funeral and Burial.

o Shariah directive relating to Slaughtering.

o Shariah directives relating to sale/purchase of Liquor
and enforcement of punishment of liquor.

o Shariah directives relating to acceptance of testimony
(Shahadat).

o Shariah directives relating to Qada.

. Shariah directives relating to Zakat, Ushr and Khiraj.

) Shariah directives relating to Augaf.

o Shariah directives relating to leading in prayers.

o Shariah directives relating to issuance of Certificates and

process of attestation of permissible and forbidden
edibles and other things.

) Shariah directives relating to use of Islamic Shaairs.

o Shariah directives relating to participation in Jihad
(War).

) Shariah directives relating to Salam, condolences, and
other social customs and traditions.

o Shariah directives relating to maintaining of separate
identity from non-Muslims.

) Shariah directives relating to entrance in Harmain and
performance of Hajj and Umrah.

) Shariah directives relating to observance of sanctity of
the month of Ramazan.

) Shariah directives relating to participation in religious
ceremonies of non-Muslims.

) Shariah directives relating to the ability to comment upon the
Holy Quran.

) Shariah directives relating to ability to Ijtihad in solution of

contemporary issues.

) Shariah directives relating to entrance of usury contracts and

transactions inter se the non-Muslims.

o Shariah directives relating to ability to become head of the

State and other important positions.

While relying upon the principles of Maslah Murslah the learned
amicus curiae has contended that such non disclosure of faith leads
to devastating results, therefore, the State is bound to curb the same.
The learned amicus curiae while responding to first two questions
has unequivocally stated that there is no scope of such legislation or
permission in Islam which is contrary to the injunctions of Holy

Quran and Sunnah.
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Vi. That the Islamic State is the outcome of a social contract between
the citizens which is manifested in the Constitution. The intentional
hiding of the real identity by a citizen is nothing but a disloyalty to
the State which is dishonesty and cheating of highest order and its

consequences in the destruction of the society are quiet obvious.

Vii. Learned amicus curiae in response to the question that what
measures can State adopt to address this issue has stated that the Pact
of Umar (R.A), commonly known as “Shuroot ¢ Umriah” is the
guiding document in this regard. The learned amicus curiae
emphasized the importance of this document throughout the Islamic

History.

viii. While taking guidance from the verse 10 of Surah Mumtinah, the
learned amicus curiae has contended that the Islamic State can
examine any of its individuals to identify the veracity of claim about
his religion. It has been contended that the Holy Prophet (PBUH)
was used to examine the ladies claiming to be Muslims leaving their
husbands at Makkah and joining the Islamic State at Madina.
Learned amicus curiae have stressed the significance of this verse of
the Holy Quran in determination of the faith of the individuals living
under the Islamic State. The learned amicus curiae has maintained
that the verse of the Holy Quran and the tradition of Holy Prophet
(PBUH) in this regard is a guiding source for all times to come if

such need arises in future.

IX. The learned amicus curiae has maintained that it would not be in
conflict with the fundaments rights of the citizens to know about
their true religion, rather it would be in line with the Constitutional
functions of the State as many of the rights which are specific to
non-Muslims would be discharged easily. He has also cited example
of the Law of Return of Israel and Section 30 of the Charter of

United Nations in this regard.

14.  Since, the matter also involved interpretation of the Constitution, therefore,
this Court further formulated some questions relating to the interpretation of the
Constitution and with the consent of learned Counsel for the Petitioners as also the

learned DAG, appointed Mr. Muhammad Akram Sheikh, Sr. ASC, Dr. Babar

27
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Awan, ASC and Dr. Muhammad Aslam Khaki, ASC as amici curiae to render
their able assistance to this Court. For convenience those questions are reproduced
hereinbelow:-

I.  As to whether in pursuance of amendment brought by way of
Article 260(3(a)(b) of the Constitution of Islamic Republic of
Pakistan, 1973, whereby Qadianis/Ahmadis were declared non-
Muslims, necessary corresponding amendments/enactments
made to achieve the object of amendments in the Constitution?

ii. If answer of above question is in negative, which type of
enactment is required to deal with the issue?

iii.  As to whether through an enactment of any law, any provision of
the Constitution or amendment brought therein can be
frustrated?

iv. As to whether, to install filters and checks, acquiring knowledge
about personal faith of citizens, can be termed as infringement to
any fundamental right guaranteed by the Constitution of Islamic
Republic of Pakistan?

v. As to whether any citizen of Islamic Republic of Pakistan
belonging to minorities can be allowed to take cover of majority
religion and after taking all benefits declare his real status of
non Muslim, remains entitle to financial benefits?

The afore-noted amici apart from making their submissions orally before the Court

also submitted their contentions in writing which are recorded hereinbelow.

15.  Mr. Muhammad Akram Sheikh, Sr. ASC put appearance as amicus curiae
on 02.03.2018 and in response to the Court formulations submitted that:-

FORMULATION 1:

As to whether in pursuance of amendment brought by way of Article 260 (3)(a)(b)
of the Constitution of Islamic Republic of Pakistan 1973, whereby
Qadianis/Ahmedis were declared non-Muslims, necessary corresponding
amendments/enactments were made to achieve the object of amendments in the

Constitution?
OPINION:

The Second Constitutional Amendment (ACT No. XLIX of 1974), added Clause
(3) to Article 260 of the Constitution of the Islamic Republic of Pakistan 1973
whereby a "Muslim™" and "Non-Muslim" was defined and person belonging to the
Qadiani group (called by whichever name) were expressly declared to be non-

Muslims. Pursuant to this Amendment of 1974, Article 106 of the Constitution
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was also amended to include persons of the Qadianis, Ahmedis or Lahori Group

amongst minorities for the purposes of allocation of seats.

Thereafter, further amendments in various statutes were brought through
promulgation of the (Prohibition and Punishment) Ordinance (XX of 1984) about
Anti-Islamic Activities of the Qadianis Group, Lahori Group and Ahmadis .
Specifically, the 1984 Ordinance inserted Section 298-B and 298 - C inthe
Pakistan Penal Code, 1860 which was aimed at specifically preventing the
members of the Ahmadi Group from impersonating themselves as Muslims in any
way, or misusing or derivatively employing any sacrosanct epithets, titles reserved

by Muslims for certain holy personages or places.

Moreover, the amendment of Article 106 goes a long way to show that the
aforesaid minority community had to file nomination papers against their own

reserved seats and had to declare themselves as non-Muslims.

careful perusal of relevant statutes like the Civil Servants Act, and relevant
documents such as the application forms for obtaining passports and ID cards, it is
found that in order to obtain a passport or/and a CNIC from authorities in
Pakistan, every Muslim individual has to sign a declaration that he believes in the
absolute finality of the Prophethood of Prophet Muhammad (PBUH); however, no
such provision or requirements to declare or disclose religion before the FPSC or

other state institutions hiring man power both in higher and lower cadres.

FORMULATION 2:

If the answer of the above question is in negative, which type of enactment is

required to deal with the issue?
OPINION:

Subsequent to the 2nd Constitutional Amendment, laws have been made to carry
out the requisite intention of the said Amendment, as has been summarized above.
Yet,these law and such amendments may be rendered more effective by bringing
about administrative changes at the grassroots level, such as inserting a
requirement to filing a declaration by the competing candidates for Civil Services
posts and exams. Such a requirement in not entirely alien to our state institutions,

as it is already a prerequisite for induction into the military service in Pakistan.

FORMULATION 3:

As to whether through an enactment of any law, any provision of the Constitution

or amendment brought therein can be frustrated?
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OPINION:

In our Constitutional system, no law could be enacted to frustrate any provision of
the Constitution or Amendments made therein, and any Law, which is repugnant

to the Constitution, has no validity or force from inception.

FORMULATION 4:

As to whether, to install filters and checks, acquiring knowledge about personal
faith of citizens, can be termed as infringement to any fundamental right

guaranteed by the Constitution of Islamic Republic of Pakistan?
OPINION:

This question is quite onerous, as installation of filters and checks requires
knowledge about the personal faith of individuals, which may become a tool in the
hands of the administration and is capable of being misused; with this note of
caution, and with the intent to protect minorities, such data could be collected by

making “Declarations” necessary.

The aforementioned measures are rooted in inter alia Article 36, which mandates
protection of minorities, in the following terms:
Article 36: “The State shall safeguard the legitimate rights and interests of

minorities, including their due representation in the Federal and Provincial
services.”

Whereas the Preamble to the Constitution states that:

"Wherein adequate provisions shall be made for minorities to freely profess and
practice their religion develop their cultures.”

FORMULATION 5:

As to whether any citizen of Islamic Republic of Pakistan belonging to minorities
can be allowed to take cover of majority religion and after taking all the benefits

declare his real status of non-Muslim, remains entitle to financial benefits?
OPINION:

In order for the State to provide protection to minorities - not only their person or
property but also to their religion conscience and religious practices - and to
ensure that they have adequate freedom to lead their lives according to the dictates
of their creed, inevitably requires their identification to the State. This is because,
without such identification,the State cannot practically comprehend the scope and
magnitude of its responsibility towards its minority citizens in any meaningful

terms, of managing and ensuring enjoyment of their rights and taking such steps
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which will ensure dispensation of their fundamental rights to profess their faith
and their religion in accordance with the law, as guaranteed by Article 20, read
with Article 36.

A citizen belonging to a minority in the Islamic Republic of Pakistan is already
entitled to adequate protection under the Law and the Constitution, which are
represented with white color on 1/4th of the National Flag. Hence, neither a
member of a majority group nor a member of a minority group can change sides,
to avail benefits accorded to sects other than its own; and if this is done, it
tantamount to a plain fraud on the law, liable to be visited with penalties provided
under the law. It should be clearly understood that Qadianis, Ahmedis and Lahori
group are admittedly a distinct and separate religious (minority) sect, having been
declared as such by the Second Constitutional Amendment, followed by
corresponding changes brought about in the law. They themselves consider and

declare members of other sects of Islam as non-believers/non-Muslims.

Therefore, the constraint for respecting each other’s feelings is mutual and
reciprocal. The majority community i.e. the Muslims have to accord maximum
respect to the minorities and give them their due rights, whereas, the State has an
obligation to accord them their privileges as mandated by the Hon’ble Supreme
Court in its celebratory judgment in Suo Moto Case No. 1 of 2014 (cited as PLD
2014 SC 699) wherein Article 20, 33 and 36 are discussed in detail.

OPINION REG. MISCELLANEOQOUS LEGAL ISSUES:

» Competence of this Hon’ble Court to issue directions:

This Hon’ble Court has ample power to issue directions to the Executive
for introducing Legislative enactments, as has been settled by the following

judgments:

=  Government of Balochistan Vs. AzizullahMemom (PLD 1993 SC 341)

17. In these circumstances, as Ordinance Il of 1968 is declared to be void
being in conflict with Articles 9; 25, 175 and 203 of the Constitution, the
question arises what further relief should be granted as in the absence of
Ordinance Il of 1968 there should be some valid law to hold the field. It has
been admitted that District Judges and Civil Judges are functioning in
every, district. In cases ' of violation of fundamental rights the Superior
Courts are empowered to issue direction to the Federal Government or the
Provincial Governments to bring the law in conformity with fundamental

rights and/or enforce law and issue notification, in that regard. The State as
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defined in Article 7 is bound to discharge its Constitutional obligations. In
case of failure even the legislature and executive can be directed to initiate
Legislative measures to bring law in conformity with the fundamental
rights. In these circumstances while maintaining the impugned judgments,
we dismiss the appeals, declare Ordinance 11 of 1968 as void being in
conflict with Articles 9, 25, 175 and 203 of the Constitution and direct the
appellant--

(i) to issue necessary notification in terms of subsection (2) of
section 1 of Ordinance XII of 1972 for enforcing the
aforesaid Ordinance by creating posts of and separately
appointing Judicial Magistrates and Executive Magistrates
and to place Judicial Magistrates under the administrative
control of the High Court within a period of three months;

(i) to take necessary steps a& required by the Constitution to
amend and implement laws and rules relating to Courts,
judiciary and its officers and lower staff to bring them in
conformity with Articles 9, 25 175 and 203 of the
Constitution within a period of six months

Province of Sindh Vs. M.Q.M (PLD 2014 SC 531 - Para 75)

75. Mindful of Court's constitutional mandate and institutional
constraint in a system based on trichotomy of powers, the Court would
restrain itself from making any declaration which amounts to rewriting the
law. However, when it comes to the conclusion that a law or certain
provision therein is not in conformity with the constitutional provisions and
declares it ultra vires of the Constitution, it can issue appropriate directions

to the Government to bring the law in conformity with those provisions.

Power of the Court to give direction to the Federation for taking legislative

measures

In Government of Baluchistan Vs. Azizullah Memon PLD 1993 Supreme Court

341 the Court while declaring a law ultra vires of the Constitution directed the

federation to introduce necessary legislations.

The Hon’ble High Court is fully competent and empowered to give direction to

federation or a province for taking administrative actions/measures required by the

Constitution but no direction can be issued to the legislature to legislate a

particular law however a direction can be issued.

Al-Jehad Trust Vs. Federation of Pakistan (1999 SCMR 1379)

25. It is apparent that direction/directions to take administrative

actions/measures required by the Constitution can be issued against the
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Federation, but no direction can be issued to the Legislature to legislate a

particular law. However, a direction can be issued to the Federation to

initiate administrative and legislative measures for complying with the

mandate of the Constitution. After having held as above the Full Bench of

the High Court of Sindh granted the following reliefs in the above

Constitution Petition in which separation of judiciary from the executive

was sought in terms of clause (2) of Article 175 of the Constitution:

"12. 1 would, therefore, allow the above two petitions in the following

terms:--

"(A) The respondent in the first petition i.e. respondent No.2 (i.e. the
Province of Sindh) in the second petition is directed--

(i) to issue necessary notification in terms of subsection (2) of
section 1 of Ordinance No.XIl of 1972 for enforcing the provisions
of the aforesaid Ordinance for bifurcating magistracy into Judicial
Magistrates and Executive Magistrates and to place the Judicial
Magistrates under the administrative control of the High Court
within a period of six months;

(i) to issue necessary Notification under sub-rule (2) of Rule 2 of
the Sindh Civil Servants (Efficiency and Discipline) Rules, 1978 and
Rule 4 of the Sindh Civil Services (Appointment, Promotion and
Transfer) Rules, 1974, notifying the High Court as the Authority
within a period of sixty days,

(iii) to initiate legislative measures within a period of six months in
order to make necessary amendments in the West Pakistan Civil
Courts Ordinance, 1962, Cr.P.C.. Sindh Civil Servants Act, 1973,
Sindh Civil Servants (Efficiency and Discipline) Rules, 1973, the
Sindh Civil Servants (Appointment, Promotion and Transfer) Rules,
1974, and in the other enactments to make the same in conformity
with above Articles 175 and 203 of the Constitution,

16.  Dr. Muhammad Aslam Khaki, ASC, appointed as amicus curiae appeared

on 05.03.2018 and while assisting this Court on the formulations apprised that:-

33

While relying upon the famous tradition of the Holy Prophet
(PBUH) that “Indeed all actions are based on the intentions” the
learned amicus curiae contended that even though some hidden
element of ulterior motives may be there, we cannot challenge the
intention of some body. The learned amicus curiae has also narrated
the incident of displeasure of the Holy Prophet (PBUH) over the
killing of a person who at the last moment, during the fight when
Hazrat Osama bin Zaid bin Harsa (R.A) overpowered him, recited
the Kalma but still Hazrat Osama bin Zaid bin Harsa (R.A) killed
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him. The Holy Prophet (PBUH) had stated that have you dissected
his heart to check his faith?

The learned amicus curiae stated that even today in Pakistan
thousands of Christians and Hindus due to rigid marriage and
dissolution laws in their respective religions embrace Islam for the
purpose of entering into or getting rid of matrimonial bond and then
they go back to their original religion. The learned amicus curiae
contended that this conversion is also a type of ulterior motive but

what is the law against such conversion?

The learned amicus curiae also stated that what about a Muslim who
declares himself Ahmadi, avails the benefit of minority like reserved
quota in service, age relaxation, candidate for minority seats in local
bodies or in the legislative assemblies,etc.and after availing it,he

changes his religion back to Islam?

The learned amicus curiae also stressed that the faith or religion is
based upon the some body’s own state of mind and consciousness
instead of any legal force. Learned amicus curiae while citing
example of Mr. Zulfigar Ali Bhutto and Mumtaz Qadri maintained
that many a times a person is murderer in the eyes of law but not in

the eyes of general public.

The learned amicus curiae also pointed out that the most cherished
Islamic Principle is prohibition against compulsory change of
religion, therefore,neither a person can compulsaroly be entered into
a religion nor expelled there from. While citing verses No. 54, Surah
5 and verse 217 of Surah 2 the learned amicus curiae tried to
substantiate that the punishment for apostate is for akhirat and not in
this world, therefore, State cannot enforce it. However, the other
type of apostate are those who choose to become rebel of the State
and it is where the State can interfere on the principle of war against
rebels. Learned amicus curiae also maiuntained that in the
international scenario enforcing any punishment of apostasy would
bring devastating results for Muslim minorities living in other parts
of the world. Moreover, prohibiting Qadianis from preaching their
religion is a sort of ‘one sided operation” which is not justified in

Islam and even the devil has been given fair opportunity of
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competition with the rival humans by Almighty Allah. The learned

amicus curiae has suggested following measures to check the fraud:-

o If a person has availed the rights/ priviledges as a muslim or
as a non-muslims, and then he changes his religion, he can be
denied any benefit or right arising out of his change in
religion, like, service against the quota of under developed
area- etc.

o While making entry of new changed religion in the N.I.C, a
column should also show his previous religion and the date of
change of his religion.

) We should control the prices, terrorism, poverty and not the
faith.
o A legal mechanism should be developed for change of

religion having uniform standard for all modes and styles of
change even from other religions to Islam.

. Requirements for change of religion like public notice, data
entry in record of Nadra etc be legislated.

17.  Dr. Babar Awan, ASC, appointed as amicus curiae appeared on 05.03.2018
and submitted that:-

Learned Amicus while reading out Article 260 (3)(a)(b) submitted that as
per said Article every person is a Muslim who believes in the unity and oneness of
Almighty Allah, in the absolute and unqualified finality of Allah, as well as
absolute and unqualified finality of the Prophethood of Muhammad (Peace Be
Upon Him), the last of the prophets and does not believe in or recognize any
person as a prophet or religious reformer, who claimed or claims to be prophet in
any sense of the word or of any description whatsoever after Muhammad (PBUH),
whereas, non-muslims include persons belonging to the Christian, Hindu, Sikh
Budhist or Parsi community, a person fo the Qadiani group or the Lahore group
/Ahmadis or by by any other name), or a Bahai as well as person belonging to any
of the scehedule castes. Learned Amicus while referring to Article 227 of the
Constitution submitted that it provides for bringing all the existing laws in
conformity with the injunctions of Islam and as laid down in the Holy Quran and
Sunnah, whereas; it discourages every enactment which is repugnant to injujctions

of Islamam. Moroever, no legislation shall have any affect on the personal laws of
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non-muslim citizens or their status as citizens of this country. Learned Amicus
while elaborating the impugned amendment in the light of said Article contended
that same is violative of the basic provisions of this Article as deletion of oath of
the electoral candidate can result into concealment of status of minority by the
Qadianis/Ahmadis/Lahor Group.

Learned Amicus Curiae added that although Parliament is vested with the
powers of introducing new legislations but such powes are not unqualilfied and
unflattered as every right has a rider,whereas, there is no doubt in holding that the
impugned amendments are not only violative of the above said Articles of the
Constitution but also of its preamble and the deletions, incorporations in the
existing statues and enactments being ultra vires to the Constitution are void.

Learned Amicus further added that higher judiciary is duty bound to
examie the constitutionality of any law if it found to be promulgated in derogation
of the Fundamental Rights as envisaged by Art.8 and 227 of the Constitution, or
where any provision of any law was found contrary to the very theme of the
Constitution then it is to be declared void. Moreover, any enactment aimed at
benefitting a specific person or community should also be discouraged and
declared void as such exercise instead of promoting the administration of justice
would cause injustice in the society amongst the citizens who were being governed
under the Constitution. Learned Counsel in connection with these submissions

placed reliance on the case law reported as (PLD 2012 SC 106), (PLD 2012 SC

870) & (PLD 2010 SC 265).

18. Syed Muhammad Igbal Hashmi who joined the proceedings as an
intervener endorsed the arguments rendered by the learned Counsel for Petitioners
and further submitted that Allah Almighty has declared Prophet Hazrat
Muhammad (PBUH) as Allah’s last messenger and Allah ordained in the Holy
Quran that “Allah and his Angles shower their blessings on Allah’s last Messenger.

O you believers you should also offer your blessings (Durud Sharif) and convey
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your salams on him with all respects” (Sureh Ahzab). The learned
Advocate/Intervenor further submitted that immediately after the death of Prophet
Hazrat Muhammad (PBUH),a few imposters and false prophets rose in Arabia
most notorious of whom was Musailama, who belonged to Banu Hanifa tribe of
central Arabia. Sajjah, a lady prophetess belonged to Bani Yarhu and Banu
Taghlile tribe and lived in Iraq bordering Arabia. False Prophet Tabah was also
subjugated. The battle of Yamama was the bloodiest battle fought by the Muslims
against Musailama (the false prophet). However, a large number of Muslims who
had memorized the Holly Quran embraced shahadat. Muslim forces formed by
Hazrat Abu Bakr Siddiq into eleven (11) corps each under its own commander
were assigned different objectives, the first corps was placed under the command
of Hazrat Khalid Bin Waleed who was required to take action against Taleaha of
the Banu Asad concentrated at Buzakha and thereafter they proceeded against
Bani Tamims at Butaha. Consequently, truth prevailed at the end of the day.
Learned advocate/intervener further added that in the Government of India Act
1935 separate seats in the Central Legislative Assembly were reserved for Hindus,
scheduled castes, Christians, Anglo Indians, Muslims and Sikhs. After 3™ June
partition plan and independence of two dominions, i.e. India and Pakistan, each
state formulated its own policies for communal representation, however, definition
of “Muslims” remained untouched till the adoption and enactment of the
Constitution of the Islamic Republic of Pakistan 1973, and 2" Constitutional
Amendment Act, XLIX of 1974 Constitution (Second Amendment) Act 1974, sub
clause (3) of Article 260 was inserted, wherein belief for a Muslim in unqualified
finality of Prophet Hazrat Muhammad (PBUH) was declared. Clause (2A) was
inserted in Article 51 of constitution, wherein persons of Qadiani group were
awarded one (01) seat in the National Assembly vide Act 71 of 1975. Clause (03)
in Article 106 was substituted by P.O. No. 14 of 1985 wherein a seat in the
assembly of each province was allocated to various Non-Muslims. Thereafter, vide
the Legal Framework Order 2002 (CEO No.24 of 2002) Article 51 was amended,
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interalia vide clause (2A) ten seats were reserved for Non-Muslims, this

amendment was validated vide the 18" Constitutional Amendment incorporated in

Article 270-A of the Constitution. An important constitutional development took

place vide P.O. 24 of 1985 constitution, wherein 2" amendment clause (3) of

Article 260 was further amended as (3)(a) defined “Muslims” and (3)(b) defined

“Non-Muslims”. Learned counsel further submitted that vide section 241 of the

Election Act 2017, following previous Election Laws have been repealed,

corresponding Rule making provisions are also ipso facto repealed:

a.

h.

The Electoral Act 1974 — Sec 28. Power to make rules. (with approval
of President)

Delimitation of Constituencies Act 1974.

Senate (Election) Act 1975 — Sec 88. Power to make rules. (Federal
Government with commissioner to make rules).

Representation of Peoples Act 1976 — Sec 107. Power to make rules.
(Commissioner may with approval of the President make rules).
Election Commission Order 2002 — Sec 9E. Power to make rules.
(Commissioner may with approval of the President make rules).
Conduct of General Election Order 2002 — Sec 9. Power to make rules.
(President may make rules for carrying out the purposes of this order).
Political Parties Order 2002 — Sections. Rules. (Election Commission
may with approval of the President make rules).

Allocation of Symbol Order 2002.

Section 239. Power to make rules. (Election Act, 2017).

1.

Commission may after publication on website of commission make
rules.

After hearing and deciding objections or suggestions filed within
15days of publications.

Learned Advocate/intervener further contended that even someone conversant and

aware of the law may not be able to respond to/object within the stipulated period
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of 15days and, therefore, more focus/wisdom was required especially when it
came down to the classification of citizens as defined in clauses (a), (b) and (c) of
sub-Article (3) of Article 260 of the Constitution.

The learned Advocate/intervener made a few suggestions regarding rule

making procedure which are reproduced as under:

e Federal Government may in consultation with the Commission make

rules.

e Draft may be published on website of the Commission and 30days time
may be allowed for objections and suggestions and a hearing may be

conducted between 31 to 40 days, thereafter, draft may be finalized.

Learned Advocate/intervener in the end relied on case law reported as “PLD 1989

SC 6 with the title Public at large v/s FOP.

19.  Ms. Ameer Jahan alias Bisma Noreen, intervener endorsed the arguments
made by the learned Counsel for Petitioners and in furtherance, submitted that the
Impugned Act is in clear derogation of the Article 227 of the Constitution.She
further pressed that those responsible for the amendments should be identified and
disqualified from being members of the Parliament as they have committed

treason with the Constitution. She prayed for acceptance of these writ petitions.

20.  On this Court’s directions, learned DAG procured requisite documents
Forms from the concerned departments including FPSC, Passport, NADRA,
Ministry of Defence, FIA etc. including the extract of proceedings from both
houses of Parliament andthe Zafar-ul-Haq Report and submitted before this Court
in a sealed envelope. Learned DAG while making his arguments interalia
submitted that titled petitions are not maintainable as determination of any law
being repugnant to Quran and Sunnah or not, is the domain of the Federal Shariat
Court. Notwithstanding, the learned DAG submitted that the impugned
amendment was result of a typographical mistake and was unintentional which

error has has since been rectified by reenactment of the amendment pertaining to
39
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the oath of the electoral candidates and other provisions relating to one’s religion
thus these petitions have become infructuous and are liable to be disposed of

accordingly in such terms.

21. | have heard the learned Counsel for the Petitioners, learned DAG,
interveners and the learned scholars as well as Constitutional experts, appointed as

friends of the Court (Amicus Curiae) and have also perused the record.

22.  In order to understand the issues arose in these petitions, some historical
events need to be narrated to give a perspective into the controversy before this
Court, therefore, | feel obligated to mention the same. As a word of caution, it may
be mentioned that the Court was only concerned with those historical events which
have relevance with the issue in hand and it was nor desired, neither possible to
give account of the events and literature spreading over a period of almost 150
years right from the rise of Mirza Ghulam Ahmed to the present day. Only those
events have been mentioned which bear the irrefutable testimony based on the
proceedings of the parliament, inquiry commission report, resolutions of the
parties, political conventions, speeches of the leaders of both sides, news papers
reports of relevant era, writings of the eminent scholars, and the facts incorporated
in the judgments of the superior courts. While narrating the events, apart from the
material mentioned above books titled as “The Ahmadiya Movement” by Bashir
Ahmed M.A., and Tehreek-e-Khatm-e-Nabowat by Agha Shorash Kashmiri have

been relied upon and the extracts have been reproduced in verbatim as needed.

23.  Dr. Mehmood A. Ghazi, an eminent scholar, a Former Judge of the Shariat
Appellate Bench of the Supreme Court of Pakistan while narrating [in preface to
the book “The Ahmadiya Movement” by Bashir Ahmed M.A.] the causes of the
rise of Qadianis movement in Indian Subcontinent has very eloquently mentioned
that “after the tragic failure of the War of Independence in 1857, the Muslims of
the Indian Subcontinent found themselves in a grave economic, cultural crisis. The

British imperialism took control of the whole Mughal Empire and adopted
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measures to consolidate and perpetuate its mastery over the South Asia. Every
possible step to disintegrate, disunite, confuse and to create a defeatist mentality
in the local population, more particularly, among the Muslim community was
taken. Based on a long and deep study of Indian scene, the new policy designed by
the colonial masters included attempts to raise pseudo-religious leaders to work
for the interests of the colonizer in a religious grab. In pursuance of this
diabolical design the fertile British mind found in a remote village of East Punjab
called Qadian, one Mirza Ghulam Ahmad, a non-entity at that time. He was raised
to project himself as a religious savior who claimed promises to deliver the Indian
Muslim from the agony and dismay from which they were suffering. In order to
build his personality he started writing in the local press and criticizing different
religions. With the passage of time he began to lay foundations of a movement,
subsequently known as the Qadiani or the Ahmadi movement, and astutely served
the cause of British imperialism in India and abroad. The linchpin of the whole
crusade was the propaganda against Jihad, the belief of which was motivating the
Indian Muslims to rise against the British colonialism in India. The other
underlying objective was the inculcation of a spirit of loyality for the British rule
and its acceptance as a divine blessing for the Muslims of India. The whole
jugglery of the Mirza revolved around these two themes. His ridiculous revelations
and prophecies directly or indirectly convey these two messages. The Mirza
removed swiftly from the claim of the reformer to Mujaddid and then to the so-
called “Promised Messiah” and finally had the audacity to lay claim to
prophethood. All this took place in accordance with the well planned strategy to
serve the interests of his mentors. It is most likely that he was influenced by his
contemporary movement, Bahaism, masterminded by the Russian Czarists in Iran.

Both these movements are flourishing in Israel now. ”

24.  The nature and development of the movement and claims of its founder
establish its real character. Religiously Qadianis are a distinct community and by

far a non-Muslim entity by their own proclamations, faith and practice. Numerous
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writings of the Founder and his successors bear testimony of the fact. On

theological front, many prominent religious scholars have extensively written on

Qadianiat based on their beliefs from their writings. Main Beliefs of the Qadianis

can be summarized as follows:

i)

i)

Vi)

vii)

viii)

Only Qadianiat/Ahmadiat is the True Islam. Islam minus Mirza Ghulam

Ahmad is a lifeless entity.

Mirza Ghulam Ahmed is a Mujadid, Mehdi, Promised Massiah, Zilli
Nabi and Rasul, Krishna Avatar, and Promised one of all leading

religions.

The Mirza is real Nabi and Rasul (non-law bearing). Nabi and Rasul
will continue to come and guide the humanity like Abraham, Noah,
Moses, etc. God addressed him as Nabi in his revelations without any

zillior broozi tags. He is superior to Jesus Christ in all respects.

Muslims of the world who do not believe in his claims are confirmed

Kafirs (heretics) and outside the pale of Islam.

Prayer behind a non-Ahmadi Imam, marriage of an Ahmadi girl with a
non-Ahmadi Muslim, saying funeral prayer of even a non-Ahamdi

muslim child are forbidden by God.

The wife of Mirza is Um-ul-Mominin; his companions are Sahaba-i-
Karam; Qadian is Madina-tul-Masih and seat of throne of his Rasul and

real Nabi.

Jihad is forbidden for all times to come.

Jesus Christ died a natural death and is buried in Srinagar, Kashmir.

Khilafat is a permanent institution of Ahmadiat. God himself appoints

and guides Khalifa.
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X) Door of revelation (Wahi) are open and the Mirza’s Wabhi is binding on

all mankind.

25.  After partition, in the last quarter of 1948, Mirza Mehmud, the Khalifa of
Ahmedis, after migration from Qadian (India), set up a Zilli Qadian at Rabwah,
District Jhang (Punjab) by acquiring a land of 1034 acres. Rabwah remained more
or less independent Ahmadi state. The Rabwah administration ran a parallel
Governemnt in early decades. No official in local government, public agencies or
even a deputy commissioner in the area could have been appointed without the
consent of self assumed Rabwah administration. No one was allowed to
sell/purchase property or to raise construction or to carry out any business in the
area without the permission of Rabwah administration. No one could have dared
to defy Ahmadis authority. The dissidents had to face a tough time including
social boycott, maltreatment, assaults and humiliation. Even the Justice Munir

report could not restrain itself from noting that:-

“When the possibility of a separate homeland for Muslims by partition
began faintly to appear on horizon, Ahmedis began to concern themselves
with the shadow of coming events. They must have found themselves on the
horns of a dilemma because they could neither elect for India, a Hindu
secular state, nor for Pakistan where schism was not expected to be
encouraged. Some of their writings show that they were opposed to

Partition and if partition came, they could strive for reunion.”

26.  The fifty years old debate between Muslims and Qadianis gained a fresh
heat on the demise of the Father of the nation, when Pakistanis came to know that
Zafarullah did not participate in the funeral prayers of the Quaid on the plea that
he (the Quaid-e-Azam) was a non-muslim. Qadianis openly called 900 million
Muslims confirmed heretics and Quaid was no exception. This sparked a heated
controversy throughout Pakistan and gadianis cared a little for it. The imperialist
powers fully backed them achieve them their evil design directed to undermine the
integrity of Pakistan. Qadianis had held the belief during the British rule in India

(and even still maintain) that they could prosper and propagate their ideas only
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under the shield of the British and they could work properly neither in Mecca, nor
in Syria, nor in Kabul, except under the British Government for whose progress
and prosperity., they founder of the community used to pray. Under the leadership
of Zafarullah and his prominent and influential position in Government as Foreign
Minister, they now found Pakistan situation too more prospective. During his
political tours, Mirza Mehmud exhorted the followers to concentrate on and to
convert the large and thinly populated Baluchistan and be in a position to call at
least one province as their own. He asked them not to flock like sheep in one or
two departments but to spread out in all key sectors. And as for the military, if one
assumed there were 10,000 Ahmadis, then 9,000 should go to the military.
Military preparation is very important thing. How could you do your work until
you have not learnt the military science? He asked. The subsequent devaluation
and corruption of Pakistan’s democracy, the sabotage of the democratic process,
hindrances created in the enforcement of the Islamic laws and the emergence, first
of the burreacracy and later the military’s ruling class should have been seen in the
background of such deeprooted Qadiani intrigues. Broadly speaking the post

partition Qadianiat policy towards Pakistan rested on the following points:

) Setting up of a base in Pakistan. Mirza Mehmud had eyes on

Kashmir and Baluchistan.

i) Penetration into Armed Forces.

1)  Return to Qadian by undoing partition.opening up of new missions,

especially in Afro-Arab countries with the support of Sir Zafarullah.

[The Ahmadiya Movement by Bashir Ahmed M.A.]

27.  Within a span of four years Mr. Liagat Ali Khan came to know of the
Qadianis prophecies and utterances regarding creation of an Ahmadiyya state in
Kashmir and Baluchistan. In the wake of their policy and aspirations for a united
India, he ordered the creation of Special Intelligence Cell to prepare list of

Qadianis in sensitive postions and to keep an aye on their activities.
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28.  As stated earlier, the Qadianis shifted their power base from Qadian to
Rabwah near Sargodha. Rabwah, under the changed circumstances enjoyed a
special status like the Vatican. It was a "state” within the state, with strong links
with Imperialism and special links with Zionist Israel. All planning, coordination
and controlling of Oadiani activities was done from Rabwah. No government ever
checked their political activities in a serious manner due to their influence in
Administration. As a part of their doctrine, Qadianis penetrated the Muslim rank
and file by confusing innocent minds through an anti-Islamic exploitation of
human weaknesses. When Pakistan, in her initial days of independence was
striving hard for her existence and survival, Qadianis, with the help of the
"invisible hands" of Imperialism and neocolonialism were making deep thrusts
into the bureaucracy, Armed Forces and other official and semi-official
institutions. After having captured a number of key posts in these institutions, they
converted or attempted to convert their "subordinates” to Qadianism. It was not a
purely religious matter between God and man and certainly not in line with Quaid-
e-Azam's policy framework. It was a planned, collective "shudhi"-like move, an
aggression, exploitation and a religious assimilation. The advocates of secularism
or "broadminded democratic regimes" did not take any notice of such aggressive
designs. As a result, Qadianis got a free hand to indoctrinate the general masses
through extensive use of "carrot and stick" methods. They enjoyed tremendous
political influence to defeat any move and punished any person or organization

that worked against their wishes and designs.

29.  Dissatisfaction prevailed among the people of Pakistan at the role Mirza
Mehmud had been playing in the newly created state of Pakistan. They came to
know that the qadianis are palying the imperialists’ game in order to undermine
the integrity of the state. Quadianis intrigues in Kashmir and Baluchistan and their
alleged role in the assassination plot of Liagat Ali Kahn helped to know their
future palns. People did not like Sir Zafaruulah at all for his past role as a servant

of the British Imperialists and his perspective on foreign policy. The people
45
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belived that he did not plead Pakistan’s case before the boundary commission and
the Kashmir issue at UN. The anti-Ahmadiyya movement took shape in mid-1948
and reached its peak in 1953. Within a few monts time, the ullema of all shades of
opinion launched a movement. The main theme of the movement was that Mirza
Ghulam Ahmed was a British agent who had been created to disrupt Islamic
solidarity. The activities of the gadianis should be checked. Before the partition,
Mirza Mehmud had told his followers that Pakistan was not going to come into
existence and that if any such state was created it would be undone. Sir Zafarullah
was disloyal to the state and should be removed; all Ahmadis should be removed
from key posts. Qadianis should be declared a non-muslim minority. In the
backdrop of 1951 elections in Punjab, Ahmadis announced to hold a public
meeting at Karachi. Mr. Zafarullah was the main speaker. The Prime Minister
Khawaja Nazimuddin expressed his disapproval of the Zafarrullah’s attending
such gathering. But Mr. Zafarullah was so committed that he told the Prime
Minister that he would either resign or attend the meeting. Sir Zafarullah’s
controvercial speech resulted in eruption of demonstrations in Punjab and Karachi
and intensified the anti-Qadiani movement. All Parties Muslim Conference was

held in Karachi in condemnation and four demands were formulated:

) Ahmadis be declared as non-muslim minority.

i) Sir Zafarullah be removed from the office of Foreign Minister

i)  Ahmadis be removed from key posts and

Iv)  To achieve these objectives All Pakistan Muslim Parties Convention be

held.

To explain the rationale and need of Muslim demands, Maulana Maudoodi wrote a
pamphlet: “The Qadiani Problem”. He exposed religo-political aims of Ahmadya
movement in a lucid way. It was widely upheld for its well-reasoned and cogent

arguments. Lahore chapter of Qadiani Jamat made an absurd attempt to answer the
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vital issues discussed in it which back-fired. Maulana Maudoodi explained that the
Qadiani problem had arisen not because the Muslims in some fit of orthodoxy or
fanaticism wanted to 'excommunicate' any group of people. Its origin, on the other
hand, was traced to the claims of Mirza Ghulam Ahmad of messiahship and
prophethood, and as a consequence branding those who did not believe in him to
be Kafir and outside the pale of his Islam. On the basis of writings of Mirza
Ghulam Ahmad and his followers he proved that Ahmadism is a separate religion
and Ahmadis are Imperialist stooges and spies commissioned to defuse Muslim
resistance to infidel over rule. Through out its existence its main object has been to
promote Imperialist interests. Now they have been working to promote Imperialist
power in Pakistan. Dr. Allama Muhammad Igbal rightly asked the British to
declare Qadianis as separate community in 1935. They ‘while pursuing a policy of
separation in religious and social matters were, however, anxious to remain
politically within the fold of Islam' because of ‘the political advantages in the
spheres of Government services which accrue to them by remaining within the
fold." Maulana added: 'The demand for Sir Zafarullah Khan's removal from office
not only originates from the doctrine that no non-Muslim should hold the office of
a Minister in an Islamic state, but is also based on the fact that Sir Zafarullah Khan
had always misused his official position to promote and strengthen the Qadiani
movement. Before the partition of India and after the establishment of Pakistan he
has even more actively engaged in taking undue advantage of his position as State
Minister to promote the interests of Qadianism. His official position is, therefore, a
permanent cause of complaint for the Muslims. We are told that but for the
position of Zafarullah Khan in the State Cabinet, America would not have given
Pakistan a grain of wheat. | say if it is really so, the matter becomes even more
serious. This clearly implies that an American agent presides over Foreign Affairs

Department and our foreign policy has been pawned for ten lakh tons of grain.”
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30. By early March, 1953 the mass movement spread rapidly rendering the
Civil Government almost unworkable in Lahore. All leading ulema were arrested
and put behind the bars. It was at this crucial time that Punjab Chief Minister
Mumtaz Daultana issued a statement virtually capitulating to the main demands
that the Qadiani Community should be declared a non-Muslim minority and
Qadiani leader like Zafarullah should be dismissed. It proved a bombshell for
Qadianis.' The same day 6 March, 1953 Martial Law was imposed in the Punjab
and the army was called in to crush the movement. It remained in force until May,
1953. Sikandar Mirza gave orders to GOC, General Azam to impose Martial Law.
The Martial Law Administration clearly overstepped its authority. The press was
muzzled. Strict pre-censorship was imposed and several papers were banned and
their editors jailed. It was not still clear why Martial Law extended its dragent to
include every thing from character building, social and educational reforms to
everyday hygiene and sanitation? The Military for the first time had the 'sweet'
taste of civil administration. It also came to know its importance in case of a

national crisis and felt eager to play their ‘role’ in the national politics and affairs.

31.  After the declaration of Martial Law, Military Courts were set up and the
city was placed under military administration. Many leaders were arrested
including Maulana Maudoodi, who and Maulana Abdul Sattar Khan Niazi were
tried before Military Court and sentenced to death. Here again the Martial Law
authorities over-stepped their charter which was the restoration of law and order
only. The whole nation condemned it. The action was also resented by the Prime
Minister. It also brought a sharp reaction from the Islamic World. The Governor
General of Pakistan was constrained to commute the sentences to imprisonment

for life. However, later on both of them were released.

32.  Later on, the coup was staged by General Ayub. From 27 October, 1958 to
June, 1962 Pakistan was ruled by the military under the martial law regulations
that could not be challenged in any Court of Law. Political parties banned, leaders
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were put behind the bars, severe restrictions on the liberty of the press were
imposed and the public opinion was stifled. Oadianis found the military
dictatorship a boon in disguise. It provided them an opportunity to organize
themselves further and establish new missions abroad as they had been doing
under the protection of British Imperialism in the past. They collaborated both
with the military rulers and the bureaucracy to get key posts in fast expanding
economic institutions and public organizations. They enjoyed the full support of
Imperialism and world Zionism in their ventures in Pakistan and abroad. Ayub
harped on the theme of better ties with the United States. A year after his military
coup, he signed a bilateral Mutual Defence Agreement with the US. Military bases
were provided to America and it was allowed to use Pakistan territory for
surveillance activities of the Soviet Union. Ayub relied on Qadiani community in
all important matters. In critical sector of economic planning and international
field he encouraged them to get important positions. In view of a tilt towards the
US in foreign policy, the economic assistance from America which was less than
$10 million in 1952 rose to $380 million in 1963. Pakistan responded with ‘acts of
friendship." Mirza Muzaffar Ahmad (M.MAhmad), the grandson of Mirza
Ghulam Ahmad, a notorious bureaucrat became Finance Secretary and
afterwards the Deputy Chairman of the Planning Commission of Pakistan. He
was deemed to be responsible for creating regional imbalances in Pakistan
economy in collaboration with the Zionist backed economic groups like Ford
Foundation and Harvard Advisory Group. These Groups transmitted a stream of
economists to the Planning Commission and Provincial Planning Departments to
prepare Five Year Plans of Pakistan. The defective planning resulted in East-West
disparity and consequently loss of Eastern Wing of the country. [The Ahmadiya

Movement by Bashir Ahmed M.A.]

33.  The Martial Law Administration had a source of inspiration in the person of

the then Chief of General Staff, Major General Ahya uddin, a diehard Qadiani. He

49



50 W.P.No. 3862, 3847, 3896 & 4093/2017

was in favour of the use of naked force to crush the movement. He wanted to clear
the agitators from Masjid Wazir Khan, Lahore where they had shut them up, with
a suitable military action. The plan was, subsequently dropped due to its wider
political repercussions. Major General Ahyauddin had a very narrow outlook in
national affairs. His main concern was to serve the designs of Ahmadya
community at all costs. The Ayubian dictatorship gave protection to Qadianis and
encouraged them to safeguard their interests in Pakistan and abroad. The feelings
ran high against them and the ulema raised voice against their increasing
interference in Pakistan politics. Qadianis wielded so much influence that they
simply brushed aside public reaction and criticism levelled against them by
ascribing it to the traditional bigotry and short stghtedness of 'mullah.’ Repressive
Martial law Ordinances and the Defence of Pakistan Rules provided sufficient
protection to them from the 'onslaught' of ulema." Many religious leaders who
opposed Qadianyat were arrested on the charges of fanning 'sectarian feelings.'
The anti-Qadiani press was muzzled and the editors and publishers of many papers
arrested. The credit also goes to the weekly Chattan, Lahore for its bold criticism
and exposition of Qadiani intrigues despite stern warning of the Home Department
and arrest of its valiant editor, Agha Shorish Kashmiri. He boldly faced all
hardships and courageously fought for the sublime cause of Khatam-i-Nabuwat.
The religious organizations and political parties rendered yeoman services to
expose Qadiani intrigues and painted this Imperialist political agency in its true
colours. Qadianis approached Gen Musa Khan, Governor, West Pakistan and
succeeded in issuing a circular on 1st April, 1966 from Home Secretary of West
Pakistan under Defence of Pakistan Rules to all editors, printers, and publishers
advising them not to publish ‘any matter casting reflection on the origin,
prophecies, revelations or beliefs of any sect.' It was followed by another order
meant to appease Qadiani community. On 27 July, 1967 the Governor of West
Pakistan served an order on the editor of the Chattan, Lahore restraining him from
indulging in and publishing provocative sectarian writings prejudicial to the
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maintenance of public order, and stopping him "publishing any matter casting
reflection on the origin, prophecies, revelations or beliefs of any sect which may
create feeling of enmity, ill will, or hatred between different sects. Censor was
imposed on publishing any matter touching on the origin, prophecies, revelations,
beliefs of sect or on their comparative merits or status, by way of news, views,
comments or in any other form what-so-ever." The paper had already published 8
pages (including an article of the scribe) on Qadiani movement, which had to be
destroyed. The Chattan upheld the cause of Khatam-e-Nabuwat against all odds
and numerous government pressures exercised at the behest of Rabwah. At last on
21 April, 1968 the declaration of the weekly Chattan was cancelled and its press
was confiscated. It was the result of a sinister collaboration among the notorious
trio of Ayub regime i.e. Governor West Pakistan Gen.Musa, Information Minister
Ahmad Saeed Kirmani and Ayub's blue-eyed boy Altaf Gauhar. They took every
possible step to suppress anti-Ahmadya elements in Pakistan. Qadiani enjoyed
immense facilities during the Yahya regime. M. M. Ahmad, Deputy Chairman,
Planning Division became advisor to President Yahya on Economic Affairs and
also served as an important member of his inner Cabinet. Sir Zafarullah continued
to serve as an important link between coterie of Yahya and the State Department
officials. Qadiani bureaucrats looked to the newly emerging leadership of Pakistan
for playing their role in the future political set up of the country. M. M. Ahmad
was closely associated with the advisors of the Jewish-backed Ford Foundation
which was based in Islamabad. These so-called advisors left Pakistan during early
years of Yahya regime when their activities came under attack in the national
press. The role of the US in creating regional imbalance and economic disparity
between East and West Pakistan has been widely discussed. [The Ahmadiya

Movement by Bashir Ahmed M.A.]

34. Later on, the democratic era of Mr. Zulfigar Ali Bhutto, the relations

between Qadianis and the PPP underwent a change in April, 1973 when the
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Government announced the arrest of three Qadiani military officers involved in a
coup attempt. The PPP leadership questioned the loyalty of Qadiani sect and
thought it expedient to withdraw their support. The Government arrested some
persons under the Pakistan Army Act and Defence of Pakistan Rules (DPR) for
seducing Armed Forces personnel from their duty or allegiance to the
Government. Among the plotters three were Qadianis viz Maj. Farooq Adam
Khan, Sq. Ldr. Muhammad Ghaus and Maj. Saeed Akhtar Malik. Maj. Saeed was
the son of Akhtar Hussain Malik and nephew of Lt. Gen. Abdul Ali Malik who
ranked third in seniority to the then Army Chief. The involvement of three
Qadianis in the plot created feelings of ill-will among top leadership of Rabwah
who aspired for power and plotted to over-throw the Bhutto regime through a
coup. They also collaborated with the bureaucracy and some officials of the
Foreign office. It is also said that they were disgusted with some aspects of
forthcoming permanent Constitution of Pakistan. Bhutto disclosed in April, 1973
that Israel played a leading role in the dismemberment of Pakistan. To elaborate it
further Shorish Kashmiri wrote an open letter to Mr. Z.A. Bhutto highlighting the
following points regarding Qadian-Israel alliance:

) Qadianis have been playing the same role in Pakistan as Zionists in

Britain and America.

i) An inquiry be made on the following lines to know the nature of
Qadiani-Israel relations: How and in what way Israel interfered in
Pakistan politics? Who were Israel's agents and which political party

was used to carry out their nefarious designs?

i) Itis the duty of Pakistan Intelligence to give the details of operation of
Qadian Mission in Israel which is a political Department in the garb of a
missionary centre. What purpose does it serve? To whom Qadianis
preach? Israel does not allow Christian missionaries to propagate their
belief why does it permit Qadianis to openly propagate their creed?
How many Jews had embraced Ahmadism? Is it not evident that
Qadianis are agents of Imperialist powers and have been working

against the solidarity of Islamic World?
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The secular minded members of the PPP are not fully aware of the

Qadiani problem. They had been getting high posts in bureaucracy and

are not loyal to Pakistan. They are conspiring to get political power in

one way or other.

By July, 1973 Shorish Kashmiri compiled a pamphlet Ajmi Israel to prove

that Qadianism was not only religious but a political issue. Qadianis were plotting

to undermine the solidarity of the country and an Akali Sikh-Qadiani conspiracy to

dismember the Punjab was underway. On the suggestion of leading Scholars,

Shorish then addressed the following letter to the heads of the Arab States which

throws light on the genesis of Qadiani problem and its implication for the Muslim

world:

‘I wish to draw your kind attention to a very important problem, which,

perhaps, has not received your due consideration before and, that is why, |

would request you to please devote personal attention to the following lines

in order to understand the real significance or, rather the crux of the

problem.

1.

53

The Qadiani sect came into being about forty years after the
establishment of the British Rule in India as a basic requirement of
the British Imperialism in this subcontinent. The British
Government, despite its persistent efforts could not succeed to
extinguish the sensitiveness of the Muslim population towards their
faith in their National integrity and devotion to the Quranic
education of Jehad. It was Mirza Ghulam Ahmad, who did complete
that mission on the religious grounds by declaring every one a Kafir
who did not believe in his "Prophethood". At the same time he came
forward with a complete negation of the concept of Jehad on the plea
that Jehad had lost its significance in presence of the British Rule's

blessing.

The N.W.F.P. was the centre of Jehad activities in those days and
Punjab being its next door neighbour a territory which later on
proved to be the main supply line of the most loyal and valiant
soldiers and unbreakable and expedient spies for the British

Kingdom. It is obvious that such a soil as Punjab could be the best
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suited for the creation of a Prophet like Mirza Ghulam Ahmad who
as a very loyal henchman of his benefactors never betrayed their
cause of disintegrating the National Unity of the Muslims throughout
his life.

Upto the creation of Pakistan the small Qadiani sect had emerged
into a powerful political element as a result of the generous and
patronising attitude of the British Rulers and that was obviously

meant for achieving their own sinister ends.

After creation of Pakistan the Qadianis as a forceful political faction
within the Muslim nation started their journey under a well-planned
programme to snatch political power in Pakistan and that is a matter
of really grave concern for the dominant Muslim population of
Pakistan.

Qadianis have set up their political mission (and they name it, a
preaching mission) at Tel Aviv in Israel and working as an agent of
the Imperialist block both in Pakistan and the Arab world. Their fifth
columnist activities for furtherance of the sinister political strategies
of their masters have earned them so much admiration that they have
now started contemplating creation of another Israel for themselves
in this part of the world. For this purpose they have been supporting
the forces responsible for the separation of East Pakistan, and further
with their negative political attitude they are lending their patronage
to the socalled secessionist movements in Baluchistan and NWFP.
This is because their only target is to isolate Punjab from the other
provinces of Pakistan. In that event the Sikhs of East Punjab, seeing
that the Muslim Punjab has been left all alone and deserted, shall
come forward with a demand of their repatriation to this land of their
holy shrines. In response the Qadianis shall readily support the
acceptance of this demand and ask for the restoration of their
Madina-tun-Nabi (Qadian, where Ghulam Ahmad is buried). You
can well imagine that this is possible only if both the parts of former
Punjab get reunited and that too, under the joint political control of
the Sikhs and the Qadianis. Please just see how this 'Ummah' of the
Victorian brand 'Prophethood' is trying to sabotage the basic
ideology of the creation of this great Muslim country. The

knowledgeable and well informed circles of Pakistan are very much
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perturbed over this undesirable state of affairs. The Oadianis are
betraying the Pakistan Government on the one hand and keeping the
world conscience in complete darkness on the other by their tactful
propaganda system. Oadianiyat is not a religion but a political party
of very reactionary designs. With their sheer cleverness they are
trying to remain a part of the Muslim nation and thus avail of
political facilities and dividends thereby, but religiously and socially
they have set up an altogether different cult. They are just trying to
follow the footsteps of Mutazilla by capturing political sovereignty
over the 90% of the Muslim population of Pakistan. Dr Igbal (the
poet of East) in his letter dated 21 June, 1936, addressed to Pandit
Jawahar La) Nehru had described the Qadianis as traitors both to
Islam and to India. He had also strongly opposed and condemned
those sections of the Indian population who stood for hospitality or
religious tolerance in the case of Oadianis. For him the defence of
the ideological borders of one's religion or integrity of one's nation
was not opposed to the ethics of hospitality or morality. From the

above furnished detail it is quite clear that:

) The Qadiani problem is not a sectarian one in its nature but a

political one to its entirety.

i) Qadianis with the blessing of their Imperialist supporters are
trying to form a government of their own pattern in Pakistan.
But they detest every effort of the Muslims of this country to
take them to task, by giving them name of religious or
sectarian controvercy. The Qadianis have dug into different
important positions in the Defence, Finance and Broadcasting
departments of Pakistan Government and are busy in paving
the way for their political domination. At the same time the
international Imperialist forces who have since long staged a
power politics drama are being served by the espionage
rackets formulated in the guise of Engineers, Doctors and
Nurses belonging to their community and trained in their own

way for such activities.'

36. In a bid to show their muscles to their opponents, Qadiani belligerents

attacked the students of Nishter Medical College, Multan when they came back

55



56 W.P.No. 3862, 3847, 3896 & 4093/2017

from an excursion trip and passed through Rabwah on 29 May 1974. Qadianis
carried sticks and light arms. Fifty students were badly injured with 13 in critical
conditions. It was a pre-planned affairs and Mirza Nasir, the then Khalifa, was
behind the game. The Qadiani goondaism unleashed a violent reaction all over
Pakistan. Although Hanif Ramay, the Chief Minister of the Punjab issued stern
warnings to law breakers yet the demonstrators paid no heed to it. Mr. Justice
KA.Samadni, Honourable Judge of the Lahore High Court was appointed to hold
an inquiry into the Rabwah incident. In the Punjab Assembly the leaders of the
Opposition Party moved adjournment motion but the Speaker disallowed it on the
ground that the matter was subjudice. Prime Minister Bhutto appealed to the
people to wait the results of the Tribunal but the movement continued unabetted.
The Opposition leaders in the National Assembly made stern efforts to move an
adjournment motion on the Rabwah incident without success. The Assembly
devoted most of the time to procedural debate on the admissibility of such a
motion. To check the rising movement, many religious, political and student
leaders were arrested under the DPR and the public meetings declared unlawful.
The Government used repressive measures to find an excuse to revive 1953 drama
to shelve the issue. People bore all hardships with fortitude to carry out the
movement in a peaceful manner. Every one knew that the man behind the Qadiani
goondaism was Mirza Nasir Ahmad. The Government was, however, reluctant to
arrest him. He filed a petition for bail before arrest in the Lahore High Court. He
was associated with the investigation into Rabwah incident. Chief Justice Mr.
Justice Muhammad Igbal issued notice to Advocate General Punjab who made a
statement that there was no Government intention to arrest him at that stage and
that if at any time any case was made out against him during the course of the
investigation and there was an intention to arrest him, before taking that step the

High Court would be informed. The petition was disposed of accordingly.
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37.  Markazi Majlis-i-Amal for Majlis Tahaffuz-i-khatum-e-Nabuwat composed
of 18 politico-religious parties waged a relentless struggle for the sublime cause of
Khatum-e-Nabuwat under the Presidentship of Allama Muhammad Yousaf Binori,

an eminent scholar of Islam. The demands of the Majlis included the declaration

of Rabwah as an open city, the removal of Ahmadis from key posts, a ban on their

para military organizations, the arrests of persons responsible for the Rabwah

railway station incident on 29 May, including Mirza Nasir Ahmad, and the trial of

Chowdhry Zafarullah Khan for making anti-Pakistan propaganda as well as

theimpounding of his passport. The Majlis, in a bid to intensify the movement

launched a boycott campaign.The correspondent of the Far Eastern Economic
Review tells how the social boycott movement went on:
'Public transport was plastered with stickers demanding the Ahmadis be
ostracised. Shops display signs refusing service to Ahmadis. All over the
country, crudely painted wall signs are using the vilest language attack on
Ahmadis. Newspapers carried advertisements from firms declaring that
their boards of directors did not include any Ahmadi. Faced with the ugly
mood around them, some members of the sect announced ‘penitence’ for
their ‘erroneous beliefs in the past and renunciation of their former
religions.'
38. In the hay days of the movement, the NWFP Assembly took lead and
passed a resolution declaring Qadianis, a non Muslim minority in June 1974. The
decision was widely hailed. However, Ahmadis called it a move meant to negate
Quaid-e-Azam's principles and might endanger the integrity of the country.
Pressed hard by the anti-Ahmadya movement, Prime Minister Bhutto was forced
to tackle the issue in a democratic way. On 30 June, 1974 the Government
announced to place the entire matter before the National Assembly of Pakistan in
the form of two resolutions. One of the resolutions was sponsored by the
Government and tabled by the then Law Minister Abdul Hafeez Pirzada. The other
resolution was sponsored by the opposition and moved by Maulana Shah Ahmad
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Noorani, Secretary Parliamentary group of the Opposition. The resolution of the
Opposition was signed by 37 members of Opposition. The Government resolution
related to the determination of the Constitutional position of Qadianis while the
resolution of the opposition was specific in nature over the position of Qadianis. It

said:

'Whereas it is an accepted fact that Mirza Ghulam Ahmad of Qadian
proclaimed himself be prophet after Prophet Muhammad (May Peace be
upon him) and whereas his false proclamation of being a prophet and his
attempt to falsify many of the verses of Quran and to end the conception
ofJehad was a treachery against the fundamental concept of Islam. And
whereas the followers of his religion may have any name given to them,
intermix with the Muslims, pretending to be a sect of Islam. Thus they are
busy insubversive activities inwardly and outwardly. And whereas the
World Muslim Organization in its meeting held between 6 and 10 April,
1974 at Mecca in which about 140 Muslim organizations of the Muslim
world took part, decided unitedly that Qadianism which calls itself a sect of
Islam is a subversive movement against Islam and the Islamic world.
Now, therefore, this Assembly should declare that the followers of Mirza
Ghulam Ahmad, may they be given any name, are non Muslims and that a
Government bill may be introduced to make necessary amendments in the
Constitution of the Islamic Republic of Pakistan so that this declaration of

this non Muslim minority maybe safeguarded-'

Both the Government and the Opposition's resolutions were referred hy the
National Assembly to a Whole House Special Committee (WHSC) for discussing
them in detail and finally to submit its report to the National Assembly. The
Whole House Special Committee set up a Select Committee comprising leaders of
various groups in the Assembly. Maulana Shah Ahmad Noorani (JUP), Prof.

Ghafbor Ahmad (JI), Maulana Mufti Mahmud (JUI), Ch. Zahoor lllahi (ML) and
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Maula Bux Soomro (Independent group) represented the Opposition in the Special
Committee while the Government nominated, Law Minister Abdul Hafeez Pirzada
and Maulana Kausar Niazi, Minister for Information and Religious Affairs to
represent the Government point ofview. Both the House Committee and the Select
Committee began their work with devotion. Mirza Nasir Ahmad, head of the
Qadiani group and Sadaruddin, Amir of Lahore group requested the Committee to
hear them in defence. The Committee accepted their request and asked them to
explain fully their point of view. Mirza Nasir submitted a written explanation of
about 200 pages and was examined and cross-examined by Yahya Bakhtar, the
then Attorney General of Pakistan. Sadaruddin designated Abdul Manan Omer, a
senior member of the community and son of Hakim Nuruddin to represent the
Lahore section. He gave his Jamat's stand in a 14-page memorandum and was
cross examined two days. The special committee of the National Assembly
underwent 28 sessions and 96 meetings to discuss the issue. Mirza Nasir Ahmed
was cross examined for 42 hours in eleven days, while Sadruddin and his team
(the Lahori group) were examined for 7 hours. Movers of the resolution
distributed a book named(—és S ~3) <ls) | whereas, the Qadiyanis (both
groups) distributed their literature. Muslim point of view on Qadiani issue was
presented to the Assembly by 37 members of the National Assembly. Maulana
Sami-ul-Haque, editor the monthly At Haq Akora Khattak and Maulana
Muhammad Tagi Usmani, Karachi, under the guidance of Maulana Binori
compiled the paper. It was read out by Maulana Mufti Mahmud in the Assembly.
After that the members of the house delivered speeches including Federal Minister
for Law, Mr. Abdul Hafeez Pirzada, whereas, Mr. Yahya Bukhtiar, Attorney
General gave following historical comments on 5 & 6" September. 1974:-

“I will try to present the evidence present in record briefly; but being the
Attorney General, | am not a member of the House. Therefore | cannot act
as a judge nor can | give my personal opinion. | feel that my duty is to
facilitate the house in a non--prejudiced way. We all realize that | do not

represent one group or oppose another. Your status is that of a judge. My
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duty is to put up in front of you both aspects of the issue so that no one can
say that it was a biased hearing and that the Attorney General tried to use
justified or unjustified influence to affect the outcome. | believe that when |
present the point of view of both groups or the point of view of the other

group also, it should be understood in the real context.

Sir, as far as the decision is concerned, that is to be done by the
worthy members and | have firm belief that it will be a very justified
decision, the right decision according to the will and wishes of the people
of the country. We must keep in mind the interests of Islam and our country
and | have no confusion regarding the feelings of love for Islam and the
country present among the worthy members. So this leaves no confusion
that the members will make the best possible decision. | have the honor of
discussing the issue with the Prime Minister. The Prime Minister is very
concerned about this as this decision has great impact. The Prime Minister
thinks like any other Muslim and his feelings are likewise, but at the same
time he is also the Prime Minister. It is his responsibility that no one is
deprived of his rights and that no one may be deprived unlawfully from his
life, freedom, respect and fame. Sir, | expect and | am sure that the leaders
present in the House have had enough contemplation into the matter and
will try their level best to come to a right decision. Sir, You might be
remembering that while interrogating the Ameer of Ahmadia Jama‘at,
Rabwah, | made it clear upon him that the House has neither the intention
to damage anyone nor to hurt anyone's feelings. This House wants a
justified decision. Keeping these things in mind, | proceed with my

comments and will present all facts and happenings briefly.

Sir, there is one resolution and one movement in front of the House.
The movement was presented by the worthy Minister of Law which read as

follows:

“According to the Rule No. 205 of the Rules of Business, | hereby give the

notice for the following movement.

“That the House may form a special committee consisting of the whole
House. This committee should comprise of all those members who have
the right to speak to the House. Moreover they also have the right to take
part in the proceeding of the House. Worthy Mr. Speaker will be the
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Chairman of this special committee and this committee may perform the

following responsibilities:

1. To discuss the position or status of a person within the frame of Islam
who does not believe in the Khatm e Nubuwwat (finality of prophet hood)
of Hazrat Muhammad (SAW).

2. To receive suggestions from the members, to receive resolutions and to

explore them within the time period fixed by the committee.

3. After taking evidence regarding the above mentioned disputed issues
and going through the concerned documents, to put up
recommendations. The corum required for the working of the committee
will consist of 40 members, out of which 10 members will be from those
parties who are against the government within the National Assembly

that is they belong to the opposition.”.

Sir there is another resolution presented by 37 worthy members of the

House which reads as follows:

""We hereby present the following declaration:

That it is a well known fact that Mirza Ghulam Ahmad Qadiyani claimed
to be a prophet after Khaatim ul Anbiyaa Hazrat Muhammad (SAW) And
that Mirza Ghulam Ahmad’s false claim of prophet hood, his efforts to
misinterpret many of the Quranic verses, and his efforts to refute Jihad
(religious warfare), all these acts fit in as treachery and dishonesty to the

basics of Islam.

And that he (Mirza) was totally brought to existence by the imperialistic
forces, the purpose being to shatter the Islamic unity and to bring

disgrace to Islam.

And that the whole of the Muslim Ummah has given the collective verdict
that the followers of Mirza Ghulam Ahmad, whether they accept him as a
prophet or a religious reformer in any form are all expelled from the

sphere of Islam.

And that his followers, whatever name they might have adopted, present
themselves to be a sect within Islam and are involved in mischievous
activities within and outside the country.
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And that from 6 to 10 April 1974, the conference of World Muslim
Organization was held in Makkah al Mukarrama under the supervision
of Raabta Aalam e Islaami and in which 140 organizations participated,
unanimously declared that Qadiyaniyyat is a mischievous movement
against Islam and the Muslim world and that it falsely claims to be a sect

of Islam.

Therefore, this assembly declares that the followers of Mirza
Ghulam Ahmad, whatever name they might be bearing, are not Muslims
and that a Legal document should be presented in the assembly so that
this declaration may be made a law after necessary amendments in the
constitution, and that their legal rights be protected as a non Muslim

Minority™.

Sir, these are the two motions, one resolution and one movement. In
addition to these there are a few more resolutions, which are under
consideration by the House, but they are mostly concerned with the
constitutional amendments. There are two reasons, why | need to discuss
them here. Number one, only these two documents were released by the
press and the Ahmadi groups presented their point of views and
declarations on the basis of these documents. They were asked to record
their opinion on the basis of these two documents. Therefore it would not
be justified to comment on other resolutions. The committee has full
authority to take necessary action on these, use them at any stage of the
proceeding, but I will limit my comments to only these two documents and
will discuss them briefly. Before I comment on the procedure adopted to
review these documents, | expect that if | openly present my assessment, |
will not be misunderstood. In the beginning, the motion presented by the

Honorable Minister for Law. Sir, it reads as follows:

"To discuss the position or status of a personwithin the frame of Islam who
does not believe in the Khatm e Nubuwwat (finality of prophethood) of
Hazrat Muhammad (SAW)".

Let us first analyze the sentence "the position or status of a person within
the frame of Islam. "If the House is of the opinion that those people who do

not believe in the Khatm e Nubuwwat of Hazrat Muhammad (SAW) are not
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Muslims, then such people have nothing to do with Islam. The motion is in
itself conflicting. Had it been said "To discuss within Islam or in relation to
Islam” then it would have been more understandable. But to say "Position
or status within the frame of Islam" it gives the impression that they are
Muslims. | think that this is a conflict which may not be very important, but
it was my duty to present this conflict before the House. You cannot say
that what is their status in Islam, but you can say that what is their status in
relation to Islam. Sir, the resolution (37) presented by the members, | would
say with utmost respect, that it also has some conflict. I would not go in
details but the Honorable members kindly note that at one place, it is
mentioned "And that he (Mirza) was totally brought to existence by the
imperialistic forces, the purpose being to shatter the Islamic unity and to
bring disgrace to Islam". Further on, it is mentioned "And that the whole of
the Muslim Ummah has given the collective verdict that the followers of
Mirza Ghulam Ahmad, whether they accept him as a prophet or a religious
reformer in any form are all expelled from the sphere of Islam". Then it
reads "And that his followers, whatever name they might have adopted,
present themselves to be a sect within Islam and are involved in
mischievous activities within and outside the country™.This is all correct.
But this is followed by the demand to declare them as a non Muslim
minority; that is a non Muslim religious minority and amend the
constitution and protect their justified legal rights. Do you want the
mischief to prosper? Do you want to protect those things which have been
mentioned in the context? This is a conflict to which | wanted you to keep
in mind. On one side you demand to declare them a minority, a separate
entity and when you do this, you have to take care of their rights. There is
no way out, and this is a very important part of the resolution; I
acknowledge its significance. When you demand to protect their legal
rights, | appreciate it. On one side they say that it (Ahmadia Jama‘at) is a
mischievous movement, it is involved in atrocities inside and outside the
country. What are those mischievous activities? The preaching of their own
religion or beliefs? Their practice according to their faith and religion? You
also want to protect their rights and at the same time you also condemn
them. These two things cannot go together. This is very clear; | am not
criticizing. | don't have the right to criticize. But it is my duty to make it
clear to the worthy members that if you declare a portion of your citizen
population a separate religious group, then not only your constitution but

also your religion demands you to safeguard their rights; to give them their
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right to preach and practice their religion. |1 would not like to comment any
further as | am very sure that there is very little time available. So, keeping
in view these two documents, the worthy House has to decide some

conflicting issues, which are as follows:

. Did Mirza Qadiyani declare prophet hood?

. What are the side effects of this declaration within Islam or in relation to

Islam?

. What is the meaning or concept of Khatm e Nubuwwat? When we say

Khaatam un Nubiyyeen, what do we actually mean?

. Is there a consensus among the Muslim Ummah that the followers of Mirza
Ghulam Ahmad, who believe in him either to be a prophet or the Promised
Christ or believe in him in both contexts, are expelled from the sphere of

Islam?

. Do the followers of Mirza Ghulam Ahmad consider those Muslims, who do
not believe in him either to be a prophet or the Promised Christ, as Kaafir

(infidels) and ousted from the sphere of Islam?

. Did Mirza Ghulam Ahmad found a separate religious group which is ousted

from the sphere of Islam or did he found a new sect within Islam?

. If he had founded a separate religious group, then what is its status or
position in relation to Islam and what are the constitutional rights of such a

group?

Now | will briefly go through the events that occurred since the
presentation of the resolution and the motion. These were presented on 30
th June 1974. After their publication, the two groups of the followers of
Mirza Ghulam Ahmad submitted their declarations individually. After this
the representatives of both the groups were invited to declare on oath and
read their comments and declarations. | remember that they had expressed
their desire to comment verbally so that they could present their view point
in a much better way. The documents that they submitted totally negated

the charges put against them in the resolution. The House committee
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decided to constitute a Steering Committee, so that it could accept
questions and analyze them. For this purpose, | was instructed by the
committee to remain available in Islamabad on 21st July, 1974. | was
available in Islamabad on 21st July as instructed. The Steering Committee
completed the scrutiny of the questions in one week, although there were
hundreds of questions. The declaration of Ahmadia Jama'at Rabwah headed
by Mirza Nasir Ahmad was recorded from 5 th to 10 th of August. Then
there was a gap of 10 days. Mirza Nasir was further questioned between
20" and 24" of August. The total duration was 11 days. The other sect of
Ahmadis gave their declaration later; Maulana Sadaruddin heads the sect,
but being very old and hard of hearing, he was represented by Mian Abdul
Mannan Omar. He completed his declaration in two days. It is not because
the house was biased against any of the groups, but it was because most of
the relevant documents and Mirza's writings had already been brought on
record earlier, and as far as the second group was concerned, no further
details were needed.

As far as the first disputed issue is concerned, that is whether Mirza
claimed prophet hood or not, it is better if we briefly comment on the life of
Mirza Ghulam Ahmad, his books and the Ahmadia movement. Initially |
will address the disputed issue. Mirza Nasir has briefly described the events

of Mirza Ghulam Ahmad's life as follows:

"He was born on 13" of February 1835 in Qadiyan. His father's name was
Ghulam Murtaza. He was initially educated at home by many teachers. His
teachers were Fazal llahi, Fazal Ahmad and Gul Muhammad, who taught
him the basics of Persian, Arabic and Religion. He was taught medicine by
his father. He was very sensitive regarding the well being of Islam from the
very beginning and did not indulge in worldly affairs. One of his verses

reads:
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He had religious dialogues and debates with Aryans and Christians
representing Islam around 1876 and published his famous book "Braheen e

Ahmadia" in 1884 which is considered to be an exemplary publication in
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favor of the Quran, Hazrat Muhammad (SAW) and Islam. He started taking
the oath of allegiance in 1889 as he was ordered by God and in 1891
declared himself to be the Promised Christ after receiving the llham
(spiritual instruction) from God. His whole life was spent in the service of
Islam and he wrote 80 books in Arabic, Persian and Urdu and also said
verses in all these languages. The one and only aim in front of him and his
Jama'at was the preaching of Islam and it still is the same. He died on 26™
of May 1908 and was paid tribute regarding the services he rendered for
Islam by the newspapers and magazines of his time. He was succeeded by 4
sons and 2 daughters and now his family members are around 200."

Sir, 1 would like to add some detail to what | just read, and it has been

derived from the documents | was provided.

"Mirza Ghulam Ahmad belonged to the prominent and respected Mughal
family of Punjab which had migrated from Qandhar in the times of Babar,
the Mughal emperor. The first ancestor of Mirza Ghulam Ahmad who
migrated to India was Mirza Hadi Baig. Laqual Griffin mentions in his
book named "The Punjab Chiefs"

"Mirza Hadi Baig was appointed as the magistrate on 70 villages around
Qadiyan. Qadiyan was built by Mirza Hadi Baig who named it ‘Islam Pur
Qazi' which gradually modified to Qadiyan.This family remained appointed
on government post for many generations. When the Sikhs annexed to

power, the family was pushed into poverty."

After this | will read out a portion of the report of Justice Munir Ahmad
Enquiry Committee presented in 1953-54. The report gives the following

comments regarding Mirza Ghulam Ahmad:

"...The grandson of Mirza Ghulam Murtaza who was a General in the Sikh
army. He got educated at home in Persian and Arabic but did not receive
any Western education. In 1864, he got a petty job in the District Court,
Sialkot and remained employed for four years. After the death of his father
he devoted himself to religious literature and during 1880-84 published the
world renowned 'Braheen e Ahmadia' in four volumes. He then wrote
multiple other books. Those were the times of harsh religious debates and
arguments. Islam was not only being attacked by the Christians but also by
the Arya Samaj. The Arya Samaj was a Hindu movement and was gaining

popularity in those days."
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| don't think that Justice Munir is right when he says Mirza Ghulam
Ahmad, the grandson of Mirza Ghulam Murtaza... It is because Mirza Nasir
Ahmad has said that Mirza Ghulam Murtaza was his father (not
grandfather). According to the declaration of Mirza Nasir in front of the
House, the British brought an army of missionaries along with them during
1860- 80, who were around 70 in number. They were responsible for
flaring up religious debate and argument. Those missionaries had
announced that they had come to convert all Muslims of India to
Christianity. Mirza Nasir commented on their attacks on Islam and Hazrat
Muhammad (SAW) saying:

"They started it on the direction of the government and they were doing it"
According to Mirza Nasir a few of the Ulema and Islam loving leaders
came forward to obstruct the attacks of Christians on Islam. They included
Nawab Sadig Hassan Khan, Molvi Aal e Hassan, Molvi Rehmat Ullah
Muhajir Dehlevi, Ahmad Raza Sahib and Mirza Ghulam Ahmad. Mirza
Nasir says that I don't know all of them, but I believe in all of them
including Mirza Ghulam Ahmad. "Allah had given farsightedness, love for

Islam”

And this was the reason why he jumped into this field to bring an end to the
attacks of Christians on Islam and Hazrat Muhammad (SAW). These very
debates and arguments made Mirza popular amongst the Muslims. He
became a hero of the Muslims and it seems that the role played by him in
rectifying the attacks against Islam was the number one cause of his
popularity. Though as the evidence points out, many of the methods
adopted to rectify these attacks were not appropriate rather objectionable.
For example the way Jesus Christ was subjected to insolence, it is not only
objectionable to the Muslims of today, rather the Muslims of those times
also criticized it. In those times also Mirza Ghulam Ahmad had to clarify
his position repeatedly. | don't want to go into details; probably the same
popularity made him take oath from his followers in 1889 when he was 54
years old. It is evident that Mirza had already announced in 'Braheen en
Ahmadia' that he has connections with God and receives llham (spiritual
instructions). Everybody knew this. He founded the movement in
December 1889 according to his son, the second Khalifah of Jama'at
Ahmadia, Qadiyan or Rabwah. Actually this movement was founded in
March 1885. In the beginning, it is not clear whether he claimed to be a

prophet or the Promised Christ. However, it is mentioned that he started
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taking oath from his followers. There is no confusion in it that he attracted
followers. He was very fluent in Arabic, Persian and Urdu. And kindly
keep in mind that there is some confusion regarding 1889. At one place it is
mentioned that in December 1889, Mirza got an llham (spiritual instruction
from God) that he was the Promised Christ. But he did not announce it and
went to Ludhiana from Qadiyan and started taking the oath from his
followers. Why did he not announce it in Qadiyan, this you people have to
decide. This book 'Ahmediyyat and true Islam' is written by Mirza
Mehmood. | have come to know that he went to Ludhiana to take oath.
Somewhere else in Islamic literature, | have read that the Promised Christ
will announce himself at a place named Ludd. Probably, this was the reason
why Mirza Ghulam Ahmad decided to go to Ludhiana to take oath. That is
why he did not start it from Qadiyan. This is what | want to point out to you
specifically. I will comment on the debates with the Christians later. It is
my duty to highlight the point that one of the strong objections raised
against Mirza Ghulam Ahmad and the Ahmadi movement is that it was
conceived and brought into existence by the British. This has not only been
mentioned in the resolution but also in other literature that this issue was
created when Jihad was announced against imperialistic occupant forces
from Sudan to Sumatra. This was planned by the British to curb Jihad and
Mirza Ghulam Ahmad's services were hired for the purpose. This point also
needs your attention. This has also been pointed out that it is obligatory for
the followers of Mirza Ghulam Ahmad to have complete loyalty and
devotion for the British as a part and parcel of their faith. They have to
make this promise when they take the oath. This is extremely important
because the Muslims were very much against the obligation to be loyal to
the British and wanted to get rid of the occupant imperialism, which had
forcefully deprived them of their rule and powers. By making them take the
oath on the loyalty to the British, the Ahmadis or the followers of Mirza
Ghulam Ahmad proved to be excellent spies for the English. It is
documented that in 1925, two Mirzais/ Ahmadis were executed in
Afghanistan, not only for the reason that they were Murtadd (apostates) but
they were found to have custody of such documents which proved that they
were British spies and wanted to overthrow the Afghan Government. | am
just highlighting the facts; | do not address their authenticity. As far as the
religious and Quranic ideology of Mirza is concerned, | think it is nearly
the same as that of Sir Syed Ahmad Khan except for a difference on few

verses which are related to Jesus Christ or which can be linked to the claim
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of prophet hood of Mirza himself. He had understanding of the Quran. In
order to terrify his opponents he made use of two types of his foretelling
through which he used to claim of his opponent's death or humiliation
within a specified period of time. In 1891, Mirza first claimed to be the
Promised Christ and later announced to be a prophet. What type of prophet
hood he claimed, | would comment on it later. Mirza Mehmood, the son of
Mirza Ghulam Ahmad, writes in his book 'Ahmediyyat and true Islam’

"His job was to correct those mistakes and wrong interpretations that had
penetrated the religion over time, rather he had to achieve an even higher
target.He had to explore for the limitless treasures, pure truth and hidden

powers."

"Declaring this miracle of the Quran, the Promised Christ brought up a
spiritual revolution. Muslims for sure had the belief that Quran is a
complete code of conduct. But in the last thirteen hundred years no one had
thought that Quran not only is a complete code of conduct but it also hosts
the treasures depicting the needs of the future, which when discovered will
expose new avenues of spiritualism. The founder of the Ahmadia faith
brought this miracle of Quran to limelight and opened the path to research
and investigation into spiritualism. This in comparison to the worldly
science is a great achievement. Mirza Ghulam Ahmad not only removed all
fallacies from Islam but also put light on the Quran in a way that led to
satisfy the human mind and thought. Rather he provided a way to sort out

all problems in coming future."

Sir, 1 will just say a few words about it. That Mirza was able to discover
those treasures which remained hidden from the eyes of the Muslims for the
last thirteen hundred years. There is no confusion about it that Quran is a
collection of treasures. It is the origin of thought and intellect. With time as
man progress further and continues to have deep contemplation in Quran,
new avenues of knowledge and intellect will be uncovered to him. | asked
Mirza Nasir specifically as to what were those discoveries made by Mirza
Ghulam Ahmad which were never ever thought of by any other Muslim in
the last thirteen hundred years, leaving alone the meaning of Khatm e
Nubuwwat (the finality of prophet hood) or the matter of life or death of
Jesus Christ. In answer to my question, Mirza Nasir said Mirza Ghulam
Ahmad's Tafseer (description) of Surah Fateha. 70 percent of this Tafseer

(description) is new; it is up to the Ulema in the committee to comment on
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this; 1 have nothing else to say on this issue. | only remember what Allama

Igbal has said:
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It means, that in our times a prophet has been born, who cannot find

anything in Quran except his own self. | think this is a very balanced

commentary on the situation. What | could make out is that Mirza Ghulam

Ahmad discussed only those parts of Quran in which he was personally

interested.”

39.  On ™™ September, 1974, the then Prime Minister of Pakistan, Mr. Zulfigar

Ali Bhutto, on completion of a marathon exercise carried out by the Special

Committee of the Parliament comprising of forty honourable members of the

National Assembly which culminated in the passage of the Constitution (Second

Amendment) Act, 1974, delivered a historic speech at the floor of National

Assembly, which is of immense historical value and significance with regard to

issue subject matter of these proceedings, therefore, the same is being produced

here-in-below:-

70

Mr. Speaker:

When | say that the decision of today is the decision of the whole
house, it is not my intention to gain some political points out of it.
We have discussed it with different members of the house and all
schools are represented in the house. This is a National decision; it
Is the decision of the people of Pakistan. This decision reflects the
ideas, and intentions of the people of Pakistan. I don’t want any
one group or individual take credit for it. I am trying to say that it
was a difficult decision for a number of reasons; rather a very
difficult decision and it couldn’t have been reached without being

in a democratic country with democratic institutions.

This is an old problem, a ninety year old problem and it

became complex with the passage of time. The bitterness in our
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society increased because of it as solution was presented or
adopted. We are told that this problem was invented in the past and
not once but many times. In the past attempts were made to solve
this problem, I don’t know what measures were taken but 1
remember what was done in 1953, absolute power was used to
crush the people. The advisors at the time advocated the use of
brute and barbaric force to crush the will of the people, and when
power is used the problem goes in the background when never gets

solved.

Our intention was to find a permanent solution to this
problem, and I can assure you that we have left no stone unturned
in trying to find “the correct” solution. People’s feelings were hurt,
law and order was compromised, we had riots, speeches were made
in the streets and the mosques, and the whole nation has been in
frenzy for the past three months. I don’t have to repeat what
happened between the 22"and the 29"of May, and I don’t want to
go into details either but | would like to direct the attention of the

house to my address to the Nation on the 13™of June.

In my address | told the Nation that this was a religious
problem and because Pakistan was created on religious grounds
for Muslims thus any decision made which would hurt the feelings
of the majority would be detrimental to the interests of the country.
Because it was a purely religious problem it wasn’t befitting for an

individual in my government to issue a verdict on the 13"of June.

I met many people in Lahore who were agitated and wanted
me to announce right then and there what the majority of the
people of Pakistan wanted. They also told me that it’s golden
opportunity to gain popularity and I will be remembered forever
for announcing such a decision. But | told them this is a ninety
year old problem and it has caused anxiety amongst the Muslims
before and after the creation of Pakistan. It wasn’t right for me to
take advantage of the situation, so | told them that we have
restored democracy in Pakistan and we have a National Assembly,
which is the place to hold debates and according to my humble

opinion the house is the place to debate this issue.



72

72 W.P.No. 3862, 3847, 3896 & 4093/2017

As the member of the majority in the house I will not put
any kind of pressure on the members and leave the decision on the
conscious of the members. The members of the people’s party will
confirm that | have not tried to affect their judgment except for the

time when there was an open debate on this subject.

Mpyr. Speaker! I wouldn’t like to tell you that I was perplexed
by this problem and couldn’t sleep at night. I am aware of the
repercussions of this decision and its political and social fallouts.
It could even have an impact on the defence of the country. This is
not a trivial matter, Pakistan is an Islamic state founded on the
principles of Islam and inhabited by a majority of Muslims, and |
have not been in breach of any principles while imposing this

decision.

The first principle of people’s party is that Islam is our
religion, and to serve lIslam is our first priority. The second
principle of people’s party is our policy of democracy, thus for our
party it was suitable to present this issue in the house, and I am
proud to say that we have also followed the tradition of the party of
being socialist. Thus we haven’t breached any of the principles of
our party.

This is a religious as well as a secular decision. Religious in

the sense that it affects Muslims who are a majority in Pakistan
and secular in the sense that we live in modern times and our
constitution should not target any sect, or religion, and every
Pakistani should have the right to view his opinion abut his
religion without fear. It is very important for my Government to
guarantee the safety of all citizens of Pakistan and it is our moral

obligation.

Mr. Speaker! I will like to assure you that and tell everyone
outside of this house that we have fulfilled our obligation and no
one should any doubts in their mind that disturbance of any sort
will not be tolerated and the dishonour of any citizen of Pakistan

will be allowed.

Mr. Speaker! The last three months have seen a lot of

agitation and disturbances. Several arrests have been made and
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people have been sent to Jail. It was our responsibility to stop
anarchy in this country. Now that the house has unanimously
reached an agreement | would like to assure you that immediate
actions will be taken and softer measures will betaken in regards to
the people arrested and some of them may be released (if they

don’t agitate the people again or use violence again).

Mr. Speaker! As I have stated that we should hope that we
have countered this problem, and it is not my success but the
success of the people of Pakistan. I congratulate the house and
realise that this unanimous decision wouldn’t have been reached if
all parties hadn’t cooperated. Constitution is the life and soul of
our country and it has taken 27 years to complete it and it was
momentous occasion in the history of Pakistan when all parties

accepted it.

Mr. Speaker! Who knows what decisions we will have to
make in the future. But in my humble opinion this was the most
complex and difficult problem that we have encountered since the
creation of Pakistan. When | scan the past | reiterate that this was
the most complex and difficult problem that we have ever
encountered, it affected every house, every village and every
individual of this country and became complex with the passage of

time.

We had to face the bitter truth, we could have sent to the
Islamic ideological council or the High Court (thus delaying it).
But we had the courage to present it in the house and a special
committee secretly met regarding this issue. Why secretly? Because
do you think that the decision could have been reached if it wasn’t

deliberated behind closed doors?

If the members would have to deliberate openly and in front
of the media then it would have been difficult. We have assured the
members that their opinions will be held confidential and not
presented in a twisted manner to gain political points. I think it
was essential of the house not to reveal the proceedings of these
secret meetings, but as time goes by maybe it would be possible for

us to reveal the recordings.
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I would also like to say that in order to reach new heights,
and make new decisions for the benefit of the country we would
have to keep the proceedings secret. This decision is ominous for
us and we should move forward from here with the same spirit and

attempt to solve other problem affecting our Nation.

Some people will not be happy with this decision, and it is
difficult to make everyone happy. Some people think that this
problem was solved in 1953 (by the use of excessive force), but
these people have failed to analyse the situation. I know some
people will be very unhappy about this decision, it is not possible
for me to represent such people but if they think about it is better

for them and their rights have been protected.

I remember that Maulana Shah Ahmad Noorani (in the
opposition) presented this petition he talked about guaranteeing
the safety of the people who will be affected by this decision, the

house is committed to this guarantee.

This is the moral obligation of this house, this party, the
opposition and the Government to protect all citizens of Pakistan.
It is the teaching of Islam and a hallmark of an Islamic society. It
should be noted that the Jews took refuge in the Ottoman Empire
when they were persecuted in Europe, so when the Jews can find
protection amongst the Turks and the Arabs then we are Pakistani
and it is our moral obligation to provide protection to all sects and

all citizens of Pakistan.

Mr. Speaker! I end my speech with these words.

Thank you very much.

40.  As as result of a marathon exercise, at last on 7" September 1974 both

group of the Qadianis were declared non-Muslims with the following amendment

in the Constitution:-

“1. Short title and commencement

(1) This act may be called the Constitution (Second Amendment)
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(2) It shall come into force at once.

2. Amendment of Article 106 of the Constitution.

In the Constitution of the Islamic Republic of Pakistan hereinafter
referred to as the Constitution, in Article 106, in clause (3), after the
words "communities” the words and brackets "and persons of
Quadiani group or the Lahori group (who call themselves

‘Ahmadis")" shall be inserted.

3. Amendment of Article 260 of the Constitution.
In the Constitution, in Article 260, after clause (2) the following new

clause shall be added, namely--

(3) A person who does not believe in the absolute and unqualified
finality of The Prophethood of MUHAMMAD (Peace be upon
him), the last of the Prophets or claims to be a Prophet, in any
sense of the word or of any description whatsoever, after
MUHAMMAD (Peace be upon him), or recognizes such a
claimant as a Prophet or religious reformer, is not a Muslim for

the purposes of the Constitution or law.”

Afterwards, during General Zia-ul-Uaq regime, from 6-8 July, 1978 Pakistan
hosted the First Asian Islamic Conference at Karachi. It was attended by about
200 delegates from 27 countries and was sponsored by Rabeta-e-Alam-i-Islami,
an international non-government and non-partisan body representing Muslims
of the world. Besides the delegates, a number of scholars from the United States
and the Soviet Union came to attend the Conference. It was the fifth regional
conference in Pakistan, four such conferences were held in Mauritania (1976), the
USA (1977), Australia (1975) and Trinidad (1977). The Conference discussed the
Qadiani issue in the context of anti-Islamic forces working in collaboration with
foreign powers to undermine the unity of Islamic World. It adopted the following
text on the issue:

'Qadianism is a destructive religious doctrine which hides under the guise
of Islam in order to conceal its mischievous and malicious ends. Its most

un-Islamic allegations are:
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Its leader's baseless claim to prophethood.
Distortion of Quranic texts

Falsification of Jihad (Fight in the cause of Islam)

Qadianism is the step-daughter of British Imperialism; it survives only

under its guardianship and protection. Qadianism does not faithfully

serve the cause of the Muslim Ummah; it is blindly devoted to

Imperialism and Zionism, and wholeheartedly supports anti-Muslim

powers andpolicies. It even utilizes the anti-Muslim powers in order to

pull down and disintegrate basic principles of Islamic belief. Qadianism

persistently endeavours to attain such malicious and mischievous

ends....’

After a series of public meetings and demonstrations in early 1984, Majlis Amal of

the Tehrik-i-Khatam-i-Nabuwat Conference decided to meet in Rawalpindi on 27

April, 1984 to press for the following demands:

)

Vi)

vii)

viii)

Removal of Oadianis from key posts.
Effective enforment of Second Amendment.
Imposition of ban on Ahmadya tabligh.

Implementation of recommendation of the Council of Islamic
Ideology regarding Qadianis. (The Council proposed death penalty
for an apostate).

Arrest of Mirza Tahir Ahmad and some of his colleagues in
connection with the disappearance of Maulana Aslam Qureshi and
immediate recovery of Maulana Qureshi.

Maintenance of a close check on political and espionage activities of
Ahmadis and their collaboration with the Zionists.

Ban on paramilitary forces of Rabwah like Khudamul Ahmadya etc.
Identification of Ahmadis as nonMuslim on Identity cards and

passports.

A large number of eminent ulema and office bearer of the Tehrik were arrested

under 16 MPO and 153 PPC for delivering objectional speeches in order to stop

their participation in the Conference. Despite severe restrictions imposed by the
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Administration including the arrest of ulema, ban on the use of loud speakers,
imposition of Section 144 in and around Rawalpindi city, people poured in from
all the four Provinces of Pakistan and Azad Kashmir to make the Conference a
success. The Tehrik threatened to take direct action if their demands were not
conceded. Raja Zafarul Haque, then Minister for Information and Broadcasting
played an active and appreciable role in bringing the representatives of the Tehrik
and the Government at a round table conference. The Government had to yield to
popular movement which could otherwise have culminated in political agitation
against the Martial Law regime. A day before the Conference (26 April 1984) the
President of Pakistan issued an Ordinance XX of 1984 called
AntilslamicActivities ofthe Qadiani Group, Lahoregroup and Ahmadis
(Prohibition and Punishment) Ordinance 1984. It prohibited the Qadianis, Lahoris
and Ahmadis from indulging in anti Islamic activities. A new Section 298 B was
inserted in Pakistan Penal Code to provide a punishment of three years
imprisonment and fine for a person of these groups who by words either spoken or
written, or by visible representation refers to the successors ofMirza Ghulam
Ahmad as an Amir-ul-Mominin, or his companions Sahaba, or the members of his
family as Ahle Bait, or calls his place or worship as Masjid. The Section provides
the same punishment for any such person who refers to the form of call to prayers
followed by his faith as Azan or recites Azan as used by the Muslims. The new
section inserted in the Pakistan Penal Code provides the same penalty for any such
person who, directly or indirectly, poses as a Muslim or refers to his faith as Islam,
or preaches or propagates his faith, or invites others to accept his faith, or in any
manner whatsoever outrages the religious feelings of Muslims. The Ordinance
also amended Section 99A of the Code of Criminal Procedure 1898, so as to
empower the Provincial Government to forfeit any newspapers, book or other
document, primed in violation of the new provisions inserted in the Pakistan Penal
Code. The amendment made by the Ordinance in the Section 24 of the West
Pakistan Press and Publication Ordinance 1963 empowered the provincial
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Government to close down a press used for the printing and publication of any
book or paper in contravention of the new provisions inserted in the Pakistan
Panel Code, to annul the declaration of a newspaper which violates the said
provisions and to forfeit any book or paper containing any matter the printing or
publication of which is prohibited by the said provisions. The anti-Qadianis
Ordinance was widely hailed by religious, social and political organizations
professing different view points and the Muslims of world at large. The leading
papers of the country called it a ‘timely step' and appreciated the Government's
efforts in checking the anti-Islamic activities of Oadianis. All leading dailies of
Pakistan welcomed the Ordinance and demanded its enforcement in letter and
spirit. Ahmadis were advised to live in Pakistan like other peaceful citizens and

stop their anti-Islamic activities.

41.  On April 26, 1984, under the Martial Law Regime of President Zia-ul-Hag,
Pakistan added Ordinance XX to the Pakistan PenalCode. Ordinance XX is a law
which prohibits Ahmadiyya Muslims from publicly practicing their religion.

“To amend the law to prohibit the Quadiani group, Lahori group and
Ahmadis from indulging in anti-Islamic activities:

WHEREAS it is expedient to amend the law to prohibit the Quadiani
group, Lahori group and Ahmadis from indulging in anti-Islamic activities:

AND WHEREAS the President is satisfied that circumstances exist
which render it necessary to take immediate action:

NOW, THEREFORE, in pursuance of the Proclamation of the fifth
day of July, 1977, and in exercise of all powers enabling him in that behalf,
the President is pleased to make and promulgate the following Ordinance:
PART | - PRELIMINARY

1. Short title and commencement.

(1) This Ordinance may be called the Anti-Islamic
Activities of the Quadiani Group, Lahori
Group and Ahmadis (Prohibition and
Punishment) Ordinance, 1984.

(2) It shall come into force at once.

2. Ordinance to override orders or decisions of courts.
The provisions of this Ordinance shall have effect
notwithstanding any order or decision of any court.

PART Il - AMENDMENT OF THE PAKISTAN PENAL CODE
(ACT XLV OF 1860)
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Addition of new sections 298B and 298C, Act XLV of 1860.
In the Pakistan Penal Code (Act XLV of 1860), in Chapter XV,
after section 298A, the following new sections shall be added,

namely:

“298B. Misuse of epithets, descriptions and titles, etc.,
reserved for certain holy personages or places.

1)

()

3)

111 AMENDMENT OF THE CODE OF CRIMINAL

Any person of the Quadiani group or the Lahori
group (who call themselves ‘Ahmadis’ or by any
other name) who by words, either spoken or
written, or by visible representation;

(@) refers to, or addresses, any person, other
than a Caliph or companion of the Holy
Prophet Muhammad (peace be upon
him),as ‘Ameerul Mumineen’, ‘Khalifa-
tui-Mumineen’, ‘Khalifa-tul-Muslimeen’,
‘Sahaabi’ or ‘Razi Allah Anho’

(b)  refers to, or addresses, any person, other
than a wife of the Holy Prophet
Muhammad (peace be upon him) as
‘Ummul-Mumineen’

() (c) refers to, or addresses, any person,
other than a member of the family (Ahle-
bait) of the Holy Prophet Muhammad
(peace be upon him), as ‘Ahle-bait’; or

(d) refers to, or names, or calls, his place of
worship as ‘Masjid’;

shall be punished with imprisonment of either

description for a term which may extend to three

years and shall also be liable to fine.

Any person of the Quadiani group or Lahori group
(who call themselves Ahmadis or by any other name)
who by words, either spoken or written, or by visible
representation, refers to the mode or form of call to
prayers followed by his faith as ‘Azan’ or recites Azan
as used by the Muslims, shall be punished with
imprisonment of either description for a term which
may extend to three years, and shall also be liable to
fine.

298C. Person of Quadiani group etc., calling
himself a Muslim or preaching or propagating his
faith.

Any person of the Quadiani group or the Lahori group
(who call themselves ‘Ahmadis’ or by any other
name), who, directly or indirectly, poses himself as
Muslim, or calls, or refers to, his faith as Islam, or
preaches or propagates his faith, or invites others to
accept his faith, by words, either spoken or written, or
by visible representations, or in any manner
whatsoever outrages the religious feelings of Muslims,
shall be punished with imprisonment of either
description for a term which may extend to three years
and shall also be liable to fine.”
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PROCEDURE 1898 (ACT V OF 1898)

4, Amendment of section 99A, Act V of 1898. In the
Code of Criminal Procedure, 1898 (Act V of 1898),
hereinafter referred to as the said Code, in section 99A,
in sub-section (1):

(@) after the words and comma “of that class”,

the words, figures, Dbrackets, letter and
commas “or any matter of the nature referred
to in clause (ii) of sub-section (1) of section
24 of the West Pakistan Press and
Publications Ordinance, 1963,” shall be

inserted; and

(b) after the figure and letter “295A”, the words,
figures and letters “or section 298A or section

298B or section 298C” shall be inserted.

5. Amendment of Schedule Il. Act V of 1898. In the said Code, in
Schedule 11, after the entries relating to section 298A, the following
entries shall be inserted, namely:

1 2 3 4 5 6 7 8

298B Misuse of Ditto Ditto Not Ditto Imprisonment Ditto
epithets, bailable of either
descriptions description
and ftitles, for three
etc, years, and
reserved for fine.
certain holy
personages
or places

298C Person of Ditto Ditto Ditto  Ditto Ditto Ditto
Quadiani
group, etc.
calling
himself a
Muslim or
preaching
or
propagating
his faith.

PART IV AMENDMENT OF THE WEST PAKISTAN PRESS AND
PUBLICATIONS ORDINANCE 1963 (W.P. ORDINANCE NO. XXX
OF 1963)

6. Amendment of section 24, West Pakistan Ordinance No.
XXX of 1963.

In the West Pakistan Press and Publications Ordinance, 1963
(W.P. Ordinance No. XXX of 1963), in section 24, in sub-
section (1) after clause
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(i), the following new clause shall be inserted, namely;
“(ii)  are of the nature referred to in section 298A, section
298B. or section 298C of the Pakistan Penal Code (Act
XLV of 1860), or”,

General, M. Zia-Ul-Haq,
President”.

42. In accordance with Mirza Tahir's instructions, the Qadianis quietly but
reluctantly accepted the Ordinance. The word 'Masjid' was removed from the
worship places and the words like Bait-ul-Hamad, Bait-ul-Zikr etc. were written in
its place. The call to prayer was stopped and the Ahmadya literature lying in the
Khilafat Library, Rabwah and other open places was removed. Many Qadianis
went underground. Some left Pakistan to seek asylum in countries like Sweden,
West Germany, Holland, Denmark, Britain, Canada and the USA. The Ordinance
provided them an excuse to settle abroad and win the support ofsome anti-Islamic
organizations working in those countries under different covers. By raising the
false slogan of 'Persecution of Ahmadis in Pakistan* and exploiting the non-
representative character of the Zia regime they gained a lot in financial and

political terms.

43.  All Pakistan Majh's-i-Tuhafaz-i-Khatam-i-Nabuwat put forth the following

demands in numerous public meetings in late 1985:
The Ordinance on Qadianism be passed by the Assembly in the form of a
Bill, so that it becomes a real part of the Constitution (1973). Qadtanis from
all key posts in the Foreign, Defence and Home Ministries as well as from
Kahuta Atomic Plant be removed because they had close relations with
Israel. Separate .column in identity card and passport for Qadianis be made
indicating them as non-Muslims. Qadiani organizations are infact, engaged
in subversion under religious mask! Th'ey Should be declared illegal and
their assets be confiscated forfeit antiPakistan activities and violation of the

Constitution.of- Pakistan.
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44.  On 15 July, 1984 Mujib-ur-Rehman, Advocate, Amir Jamat Ahmadya
Rawalpindi, on the instructions pf Mirza Tahir Ahmad, filed a petition in the
Federal Shariat Court against the Ordinance. A full bench of the Federal Shariat
Court comprising Chief Justice Mr Aftab Hussain, Mr Justice Fakhre Alam, Mr.
Justice Chaudhry Mohammed Sadig, Mr Justice Maulana Malik Ghulam Ali and
Mr Justice Maulana Abdul Qaddus Qasami heard the petition; Lahori Jamat also
presented their view point in detail. The Court continued hearing for 21 days and
passed a short order on 12 August, 1984 dismissing the two petitions as having no
force. The Court held that the allegations in the petitions as elaborated at the bar
that the impugned ordinance violates the freedom of faith of Qadianis of either
persuasion or restrains them from practicing their religion or affects their right of
worship is not correct. The said Ordinance does not interfere with the right of the
petitioners or other Qadianis to profess and practice their religion in accordance
with the provisions of the constitution and the injunctions of the Holy Quran and
the Sunnah. They are at liberty to profess Qadianism or Ahmadism as their
religion and to profess their faith in Mirza Ghulam Ahmad as a prophet or the
Promised Messiah or the Promised Mahdi. They are also at liberty to practice their
religion and worship, interalia, in their places of worship according to the tenets of
their religion. The Judgement says the impugned ordinance is consequential to the
constitutional Amendment of 1974 by which the Qadianis and Lahori Group were
declared non Muslims in accordance with the dictates of Islamic Sharia. In
implementation of the constitutional fiat which was disregarded with, impunity by
the Qadianis, they have been restrained by the impugned ordinance from directly
or indirectly calling or posing themselves as Muslims or calling their faith as
Islam. To call their places of worship by the name of Masjid and to call people to
prayers by calling Azan which are exclusive for Muslims. By the said name and
the said call to prayers, the unwary among the Muslims are likely to be deceived
and to be drawn to offer their prayers behind a non Muslim Imam in a non Muslim
place of worship. Qadianis can call their place of worship by other name and call
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the adherent of their religion to prayer by use of any other method. The use of
epithets like Ummul Mominin, Sahaba, Ahle-Bait etc by the Ahmadis not only
outrages the feelings of the Muslims but also amounts to their posing indirectly as
Muslims. The prohibition does not interfere with the right of Ahmadis to profess
and practice their religion. The prohibition against propagation of the religion of
Ahmadis is not contrary to the Quran and the Sunnah of the Holy Prophet
(P.B.U.H). This prohibition is also consequential to the declaration of Ahmadis or
Qadianis as non Muslims and restraint against their posing as Muslims. Their
entire strategy in preaching is to satisfy the Muslim to whom they preach that by
conversion to Ahmadism he shall remain a Muslim. This would be contrary to the
constitution. In the detailed judgement spreading over 224 typed pages the Court
called Mirza Ghulam Ahmad an infidel. His life history shows, says the
judgement, that he was a cheat and unscrupulous man who step by step and with a
design manoeuvred by his writings and sayings to establish himself as 'Mohadis'
and 'Messiah. His predictions and prophecies were found false but in order to
avoid the ridicule of his opponents, he on occasions interpreted his writings to say
that he never claimed prophethood or apostleship. There was no covenant by the
Quaid-i-Azam or Pakistan with Qadianis to treat them as Muslims or let them
preach their faith in the name of Islam. Few paras from the above celebrated
judgment of the Federal Shariat Court in the case titled “Mujib-ur-Rehman and 3
others vs Federal Government of Pakistan, etc” reported as (PLD 1985 FSC 8)
are worth to reproduce to highlight the situation prevalent at that time:-

“It has already been noticed from historical review of Mirza Ghulam
Ahmad's claims and their evolutionary trend that the Muslims of the Indian
Sub-Continent had feeling of uneasiness soon after the claim of Mirza
Ghulam Ahmad to be a Mujaddid and mamoor-un-minallah (a person
appointed by Allah). They had shown an apprehension prophetically
enough that this was likely to be the first step towards Prophethood. Mirza
Sahib was quick in refuting this and in claiming that he was a firm believer
in the finality of the prophethood of the Holy Prophet Muhammad (P.B.H.)

and in his view any claim to prophethood was not less than Kufr (unbelief).
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This uneasiness, resentment, and hostility among the Muslims increased
when the claim of being the Promised Messiah and Mehdi was made in
1890. It would be clear from the books of Mirza Sahib and other Quadiani
literature that Muslims crowded around the places of his stay in different
cities whenever he visited them. The Ulema were also extremely
agitated. This agitation reached its peak by the distinct claim of Mirza Sahib

to prophethood made in 1901.

After the establishment of Pakistan, there was such an agitation on this
point that the Martial Law of 1953 had to be enforced to curb it. This,
however, did not succeed in quieting the Muslims' demand as voiced by the
Ulema in their 22 points program for incorporating in the Constitution the

non-Muslim and minority status of the Quadianis.

The agitation continued despite the imposition of Martial Law till the
representatives of the Muslim public in the Parliament and the National
Assembly passed the Constitution (Second Amendment) Act of 1974, after
giving a full hearing to the Quadianis through Mirza Nasir Ahmad, Chief of
the Quadiani Sect, and to add a definition to Article 260 of the Constitution
of 1973 declaring the Quadianis of the two well-known groups as non-
Muslims and placing them through an amendment in Article 106, in
Juxtaposition with other minorities in Pakistan like Christians, Parsis, and
Hindus, etc.

As a result of the declaration which was the result of an unanimous demand
of the Muslims, it was not possible for the Quadianis to call themselves
Muslims or to propagate Islam of their concept as true Islam; but they
showed the least respect for the Constitutional Amendment and continued,
as before, to call their faith as Islam. They continued to propagate their
religion freely by publication of books, journals, etc. as well as among
individual Muslim to create resentment which obviously was likely to create
law and order situation and all this continued till the present Ordinance
was passed and promulgated. In these circumstances, the Ordinance
appears to be covered by the exception in Article 20 about its being subject

to maintenance of law and order.”

Restriction imposed in the light of the above said Ordinance were also

challenged before the Hon’ble Lahore High Court and the Hon’ble Court and the

84



85 W.P.No. 3862, 3847, 3896 & 4093/2017

Court in the case of Mirza Khurshid Ahmad and another Vs. Government of

Pi8unjab, Etc. (PLD 1992 Lahore 1) held that:-

“36. Moreover such banners and badges also tend to cause annoyance by
outraging religious feelings of the predominant majority of citizens. This
will provide another justification for banning celebrations as these would
have caused breach of peace. It will be recalled that right to profess and
practise religion was only claimed but the learned counsel for the
petitioners failed to show how the holding of the celebrations in public and
in the manner contemplated and planned infringe or abridge the right to
profess Qadiani faith. The Oadianis continue to profess and practise their
faith and enjoy all the freedom like Hindus, Sikhs, Parsics and other

religious minorities but a difficult situation is created by their own

conduct of passing off as Muslims and use of Shaa'ir Islam or Kalima

Tayyaba which are one of the fundamentals of Islam." No untoward

situation or incident will arise in case the constitutional mandate is
adhered to by Qadianis and they treat themselves as a community different
and distinct from Muslims--which is their own case. The role of substituting
themselves for Muslims and of excluding general body of Muslims from the
fold of Islam is not to be accepted by the Muslim Ummabh. Their loyalty to
the country, Constitution and their separate entity would ensure their safety
and well being. Why should they be allowed to highjack Islam. They are
welcomed to have any faith but why should they insist to impurify the faith
of Muslims. Any act of Muslims taken for safeguarding the purity of their
faith should not disturb the Qadianis or should give them no cause of

grievance.”
The Qadianis (both groups) challenged the decision of the Federal Shariat Court in
the Supreme Court (Shariat Bench) under Article 203F of the Constitution. The
petitioners-Mujib-ur-Rehman, Mirza Naseer Ahmad, Mubashir Lateef Ahmad and
Muzaffar Ahmad represented Qadian Jamat and Captain (retired) Abdul Wajid
presented the point of view of Lahore Jamat. Qadiani petitioners submitted that the
impugned ordinance encroached upon the basic rights of the belief and worship of
the Ahmadis and was in conflict with letter and spirit of the Quran and Sunnah.
They submitted: "this memorandum of appeal with short grounds is therefore

submitted based on the short order. The appellants will submit detailed ground for
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appeal as and when the detailed judgement is made available." Their short grounds
for the appeal were that the Federal Shariat Court held in its short order that: "*The
impugned ordinance was consequential to the constitutional amendment of 1974
by which the Qadianis, whether belonging to the Lahore Group or the other group
were declared non-Muslims™ and that the Ordinance was the implementation of
the constitutional fiat, the Federal Shariat Court failed to appreciate whether or not
the Ordinance was consequential to the constitutional amendment was totally
irrelevant for the purposes of the petition (Article 203 D of the Constitution). All
that the Federal Court was required to determine was whether the Ordinance was
or was not repugnant to the injunctions of the Holy Quran and Sunnah? The
dictates of the Constitution were not relevant. The Supreme Court of Pakistan
heard both the Shariat Appeals on 10th and 11th of January, 1988. These were

dismissed as withdrawn.

46. It was on 23rd March, 1889 that Mirza Ghulam Ahmad had formally
launched the Ahmadya movement by accepting bayat at Ludhiana, Punjab.
Qadianis were making preparations for quite some time to celebrate the year 1989
as the centenary year of the Community. A detailed programme of Centenary
Celebrations was chalked out by the Ahmadis of Rabwah to celebrate the occasion
in a befitting manner. The Punjab Government, however, imposed a ban on these
celebrations at Rabwah in March. The resentment against Ahmadis was mounting
after their ruthless mobahila campaign and it was rightly apprehended that these
celebrations would have provoked the Muslims to react vehemently against them.
Despite the government restrictions Ahmadis living in Rabwah and other parts of
the country celebrated the occasion properly. Embarassed by the Punjab
Government ban on the celebrations, Rabwah elders subsequently moved a
constitutional petition in the Lahore High Court praying the Court to declare
illegal the orders of the Provincial Home Secretary dated 20 March, 1989 banning

these celebrations in the province of Punjab as well as orders of the District

86



87 W.P.No. 3862, 3847, 3896 & 4093/2017

Magistrate Jhang and Residential Magistrate Rabwah to remove ceremonial gates,
banners, illuminations, besides ensuring that no further writings would be
inscribed on the walls. The Court justified the ban on the centenary celebrations
imposed by the Punjab Government. Mr. Justice Khalil-ur-Rehman, in his
judgement observed that Qadianis continue to profess and practice their faith and
enjoy all the freedom like Hindus, Sikhs, Parsis and other religious minorities but
a difficult situation is created by presenting themselves Muslims and using Shaar-
i-Islam or Kalima Tayyaba, one of the fundamentals of Islam. The Coun held that
no untoward situation or incident would arise in case the constitutional mandate
was adhered to by Qadianis and they treat themselves as a Community different
and distinct from Muslims which is their own case. The Court observed that the
role of substituting themselves for Muslims and of excluding general body of
Muslim from the fold of Islam was not to be accepted by the Muslim Ummabh.
Their loyalty to the country, constitution and their separate entity would ensure
their safety and well being. Why should be allowed to hijack Islam? They are
welcome to have any faith but why should they insist on impurifying the faith of
Muslims. Any act of Muslims taken for safeguarding the purity of their faith

should not disturb the Qadianis or should give them no cause of grievance.

47.  On the instructions of Mirza Tahir Ahmad, Qadianis appealed against this
order in the Supreme Court of Pakistan. They also challenged the Prohibition of
Qadianyat Ordinance on the ground that it was violative of Article 20 of the
Constitution which ensures freedom to every citizen to profess, propagate and
practice his/her religion. In July 1993, the Full Bench comprising five Judges of
the Supreme Court of Pakistan headed by Mr. Justice-Shafi-ur-Rehman by
majority dismissed the Ahmadya appeal challanging various sections of the
Ordinance XX. The full Bench comprised Mr. Justice Shafi-ur-Rehman, Mr.
Justice Abdul Qadeer Chaodhry, Mr. Justice Mohammad Afzal Lone, Mr. Justice

Saleem Akhtar and Mr. Justice Wali Muhammad Khan. Many of the Ahmadya
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appeals pertained to conviction under section 298-B of PPC for using a badge of
Kalma Tayyaba and saying Azan. Mr. Justice Abdul Qadeer Chaudhry whose
judgement was accepted by majority of the judges stated that it is not only in
Pakistan but throughout the world that laws, protect the use of words, names and
epithets which have special connotations and meanings. Dealing with the
contention of Ahmadis that many of them were convicted on the charge of placing
badges inscribed with Kalma, Mr. Justice Chaudhry cited section 20 of Indian
Company Law which prohibits any other registration on the same name. The
learned Judge stated that the Indian Constitution has similar fundamental rights as
ours but there is not a single decision of any Indian Courts declaring the
registration violative of fundamental rights. Using trade mark or description of
others in order to make believe others that they belong to the user amounts to an
offence and perpetrator can be imprisoned and fined. Mr. Justice Abdul Qadeer
stated that in this case the appellants who are non-muslim want to pose their faith
as Islam. "It must be appreciated that in this part of the world, faith is still the
most precious thing to a believer and he will not tolerate a governement
which is not prepared to save him from such deceptions and forgeries*. The
learned Judge stated that insistance on the part of Qadiani Community to use the
prohibited epithets and "Shaa'ire-e-Islam™ leave no doubt in the mind even of a
common man that the appellants (Qadiani) want to do so intentionally and it
mounts to defiling those pious personages and deceiving others. The learned Judge
quoted an American Jurist saying the cloak of religion or religious belief does not
protect anybody in committing fraud upon the public. "If the Ahmadi Community
has no design to deceive why do not they coin their own epithets? Why do not
they realise that relying on the exclusive sign, marks, practices of other religions
will betray the hollowness of their own religion, and added that there is no law in
Pakistan which forbids Ahmadis to coin their own epithets and use them
exclusively. Coming to the point that the impugned Ordinance is violative of
religious freedom Mr. Justice Abdul Qadeer Chaudhry observed that freedom to
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profess religion is subject to law, public order and morality. The learned Judge
stated that Courts of other countries have held freedom to act. Freedom to act is
subject to law and can not be absolute. The learned Judge quoted John Stuart Mill
from his essay on 'Liberty’ and observed that liberty did not mean licence to
individual to do just what they pleased such liberty would mean the absence of law
and order and ultimately the destruction of liberty. Mr. Justice Abdul Qadeer
observed that appellants (Ahmedis) have not explained that epithets in question
are essential part of their religion. It is well established principle throughout the
world that state will not permit anyone to violate or take away the fundamental
rights of other in the enjoyment of his rights. " No one can be allowed to insult,
damage or defile the religion of any other class or outrage their religious feelings
S0 as to give rise to law and order situation”. The learned Judge quoted profusely
from the writings of Mirza Ghulam Ahmed and his so-called caliphs to show that-
they (Ahgtedis) are religiously and socially a Community separate and different
from the Muslims. Ahmedis have no right to use the epithets etc and the 'Shaa'r-e-
Islam' which are exclusive to Muslims and they have been rightly denied their use
by law. The learned Judge observed that it is cardinal faith of every Muslim to
believe in every prophet and praise him and therefore, if anything is said against
the Prophet (PBUH) it will injure the feelings of the Muslims. "Giving permission
of assembly or procession to Ahmedis on the street of public places is like
permitting civil war", the learned Judge observed. The Hon’ble apex Court passed
a unanimous judgment on major issues, whereas, his lordship Mr. Justice Abdul
Qadeer Chaudhry submitted his dissenting note on some points. Some extracts
from his verdict are being made part of this judgment and are reproduced

hereinbelow:-

“Again, if the appellants or their community have no designs to deceive,
why do not they coin their own epithets etc.? Do not they realise that
relying on the “Shaairs' and other exclusive signs, marks and practices of

other religions will betray the hollowness of their own religion. It may
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mean in that event that their new religion cannot progress or expand on its
own strength, worth and merit but has to rely on deception. After all there
are many other religions in the world and none of them ever usurped the
epithets etc., of Muslims or others. Rather, they profess and present their
own beliefs proudly and eulogies their heroes their own way. It must,
however, be mentioned here that there is no law in Pakistan which forbids
Ahmadis to coin their own epithets etc. and use them exclusively and there

Is no other restriction of any sort, whatever, against their religion.

The Muslims think that the birth of this Ahmadia community during the
English rule, in the sub-Continent, among the Muslim society, was a
serious and organised attack on its ideological frontiers. They consider it a
permanent threat to their integrity and solidarity, because the
socio-political organisation of the Muslim society is based on its religion.
In that situation their using the above given epithets etc., in a manner
which to the Muslim mind looks like a deliberate and calculated act of
defiling and desceration of their holy personages, is a threat to the integrity
of "Ummah' and tranquillity of the nation, and it is also bound to give rise
to a serious law and order situation, like it happened many a time in the

past.

The urge by the Ahmadis to somehow retain, all the perceivable signs of
Muslims seems necessitated to pass off their religion with the dubious
stance and the message, as Islam and for that matter their defiance of the
Ordinance is quite understandable. The Constitution, however, is in their
way, as the Ordinance only fulfils its intent and object. In that event,
claiming, propounding, pretending or holding out for a Quadiani that he is
Muslim without first denouncing his faith, is not only a clear violation of
the Ordinance but also the Constitution. Events like that have been and
may also be occurring in future, and be responsible for grave law and

order situation, like the past.

The impugned Ordinance, on the other hand, gives the actual epithets, the
descriptions and also titles and other requirements sought to be protected
or imposed. It is also stated that they cannot be used for entities or
situation other than those for whom they have been prescribed. The
Ahmadis have been desecrating them and using them for their own leaders
and practices etc., to deceive the people that they are also of the same type,

status and the calibre. This practice not only deceived innocent, simple and
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not-well-informed people but also created law and order situation
throughout the period. The legislation was, therefore, necessary, which in
any way does not interfere with the religious freedom of the Ahmadis; for it
only prohibits them from using those epithets etc., on which they have no
claim of any nature. It does not prohibit them from coining their own.”
At this juncture two decisions from the lower judiciary of historical importance are
worth to find mention in this judgment. One of these decisions was made in pre-
partition era during the colonial rule while the other was paased within the first
decade after te partition, but almost two decades prior to the second constitutional
amendment and other legislation and decisions of the superior courts. Both these
decisions are the torch bearers in the judicial history of sub-continent, wherein the
learned judges clearly expounded the law on the subject in the light of the personal
law of the parties involved. Both these decisions also make it clear that the legal
position and staus of the Qadianis was quite clear in the light of the injuctions of
Holy Quran and Sunnah, even before the passage of amendment. On July 24,
1926, Maulvi llahi Bux, a resident of the village Mahanad, in the Tahsil of
Ahmadpur Shargia, Bahawalpur State, filed a suit, on behalf of his daughter,
Ghulam Aisha, against Abdur Razzaq Qadiani, in the lower Court of Ahmadpur
Shargia. In the case, it was alleged, by the plaintiff, which Abdur Razzaq to
whom she was given in wedlock before her age of puberty, was no longer her
lawful husband, since, in consequence of his conversion to Qadianifaith, he had
become renegade from Islam and that apostasy, in accordance with the Law of
Shariat, renders wedlock null and void. The defendant stated in reply that the
Qadianis are only a sect of Islam and that, on the basis of their article of faith, they
can not be declared infidel (Kafir) or apostate (Murtad). Hence, there is no ground
for dissolution of marriage. This case, having passed through several stages, came
up for hearing before Munshi Muhammad Akbar Khan, B.A., LL.B., District
Judge, Bahawalnagar. The learned Judge, after several years of full discussion, in
which renowned scholars of both the party took part, gave his verdict on February

7, 1935. The verdict reads as follows:
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“Judgment: On behalf of the plaintiff, it has been proved that
Mirza Sahib (Mirza Ghulam Ahmad of Qadian) is a false claimant of
prophethood and hence the defendant who accepts Mirza Sahib as Prophet
shall also be deemed an apostate. Therefore, the preliminary issues framed
by the Munsif of Ahmadpur Shargia on November 4, 1926 having been
established in favor of the plaintiff, it is hereby declared that the defendant
by reason of his conversion to the Qadiani faith has become an apostate
and therefore his marriage stands dissolved since the date of his apostasy.

Even if the articles of the defendant’s faith are considered in the light of the
concluded discussions, the plaintiff has successfully established vis-a-vis
the allegation of the defendant, that there shall not arise an ‘ummati’
prophet after Muhammad (peace be upon him). Besides this, the other
articles of faith, which the defendant has ascribed to himself may
correspond to the general view of the principles in Islamic faith, he shall be
deemed to act on them in the sense and import which Mirza Sahib has put
upon them. And because this is in conflict with the one which the Muslim
Ummah, as a whole, has attributed to them (articles of faith), he can not
therefore be called a Muslim. And, in both the cases he is an apostate. And
apostate's marriage stands resolved by the reason of his apostasy. It is,
therefore, decreed in favor of the plaintiff that the plaintiff ceased to be
the wife of the defendant from the date of the defendant's apostasy and

that she will be entitled to the costs incurred in the case.”

Another judgment on the issue came from the Court of Additional Sessions

Judge, Rawalpindi which is as under:-

Q)
i L Al oaE
I rRv e At

-

L

. & N L R
;IQQQ:?’I"}?"?‘;ﬂ.{U“-I{');_L',U._l'?bjﬁlQQQQ'?F’}J-N‘;J;.-}LEu l’”;rdzrd’éguﬂjf‘?;)uﬂy—' ¢

1880 P AL ey T sf B e i E P ey My 50l s ot ) s

L »-é',f;,-,-r.‘—yﬂ'-i- 3, Jimr“?  Fre(acl i1y Kt s 'L»u'w_;,-,-ruu)g rlﬁ /~(/”r,,-r~w
FLEV Uy e G Ll b U= EF s AL i U e P D o o e 2
2 L F A3 r...?fe_v.i_w._nf =l .w__u A J“L;,guwa__Jurjﬁ-xaa Py
L s G GNSL3E 20 pE NAE S P i W el 1TV "‘Ln_, BASR
bt sl L r:fwmuu_e.-'I‘f,::,-.»'.J._Jriug_Ke_gL{; Pt S s S S W
ub‘ﬁu el S g e p s 18 EA s 1 e S &3
Ul Crl $ola S ESt e L Fh S FL_.':-('IL%j;-*ﬁ*rtkjﬁl-}f_t/'fi_Jfa:U&L/_U-'LLJJ':/’b,A_A}d_LZ_
r-’/”rpr::wa._ Mo i B paper i) By - B UL et 83 L 12 Bl

o ” A e - - - . i 4 S e
Y fd_,_-f_ha./ﬂﬁ_é_'_u'_"z': Gt i e A et L st ol Alre el Ji e

92



93 W.P.No. 3862, 3847, 3896 & 4093/2017

St & i3l e 2 S0 IS LU U Sy A 128 ol tae e S0k S

-

JL#JI‘J‘F,/~3VVL:~bJL712Lr' u;w;;m’.,ws',u, Bl S Ve €GP e L6

-4 Ea-ari E

-

*'Lr‘,:L_(V}',}f 'W.UJ*L,.W _/é_ :«rFur~h.¢,,}f.f__:°’~u..z._L£_r__¢,L: U,-u}' }ﬁJQL:L"

- -

-t

A Ly S i 1L E S 0 Fatagie S SV s AU FPer Ll

i_f-’/u/f,':-ftiLf_c__;Lb'U»:ur‘JU;_tIJ/.J?’ JLq_,L /F._.;J-L_V'JJ JJFQI L #EUJ:L‘-‘-JU:‘J—,;J @

G PYSIEE x aﬁ'r&"%ri_urruf._»}k;)r;p,-;ruﬁ,ﬁj Senee fethnSiee A5 NG
- ; S
LS b FG sty p ) LT S e LA A ELD GIK_selbF ERP-E O &
VIS U P a8 B e 2 B AL 6 S35 e T et s i o Lzt
g ?f “» 1 "f’;p U/ rJ r’ P
P g*LJ._.-? CYO U bIC (LU AL /aLuL?._,.. S i
/"%’ ¥y Lrl *IL,UC’:_“J__U wlf ’,’MJ
;.fe_u f‘ful' ~,:>M¢_JL~._/'LW rSih”
= " -
DRI [ JIJ /a’,u,.ﬁlu_}LL_U"}.J’UTUfJiLL_’__J-JZ_ ~',~J/3"L-3L'.;,JJJD‘-J’,.:16 lo sl oFa LT
ol
e :",f'“ w-"‘_p"’?--&‘_. -7 T I N
-l{_{k,;/g-:/fFu- VEBES LWL Jms Y R R o ()N
el -
CeGmtbisric plbralsil -y
Wl T S 3 ebach S eall
fe :j'_’ J ;;L:.,-,-;r:urj ' ,_:P_J.Uf.:.ur’g( &mlir
L o190 B dZ o lob 1 LSy B oo U p I (osont 28 i

=Bl & L: JL_V IL,ﬁJJFL—'J_,AﬂLLJ-
('

_ul. o B il J;JQ%L_{Z*’ ‘~“—Ju,r-'€l*|

_¢_Uf,z§£_,xl“¢;,-rrw$”-b‘:|. ,'_.-Q'Lb-ﬁ',f,s_"’
St B b Sl o et e S Lt e el r‘/”r,,-r"w,ua__w
LS8 e FE L L eSS GO s i S At wr_f,J

A

(""\

LA T s (L )

SRl L QA SEAL e M)

WA T e W Fartd T S sl B Lt Ll L 2 H(R)

- b LJ‘LLJL/()

ke e Eie 2l P FE A5l ol A gt :rup¢¢,,«nr
u'r.aur"“ y,.,_l,LvL_Jﬁ.La' Al Gl FEHL s g BBt 12 S s

e el Fe Bl Ao SUIL L vrmr i fzre 2§

-

5 &L:L".".«'}a_/_f,é'a}..lg.t’ﬁ;tbﬁ”-«ak:h?a__#/uuﬂﬂ/ E.aﬁ’;ﬂv';ﬁ'lu;‘l_ig_c;_ql_.:_ d_LLﬁfb.’.LJ/r}y
- t'/':é ;Jj:'u-’f il mr ) L ey

L A58l U T s S Fa 6 i 1A il a5

e el T S "ua__M-rj'M:wLV- Aziddy o1 16U

S o B e o ?Jc_u- H LSy KTy

S AR Ll BN G

O APy ~L*FV3W,¢J£§,;4‘U’FM¢_&J (I Fes s ESE oo biu
T A = U b rr% e, wL,.-af 1 b JFQJJJ-‘"J__...;I,N:‘L'HQJ |¢_L~r.1rl~w

N
28y r
5

PRI W R A P T PR R c_uJLwrc:_,.f_w et el F
g ,,T;JJ__,TM_J,JVJL,Q,bL_&Lr U }FL’F;,JJ_ELG\-IFQ'FV'LL_Q" a4
o

N = - - - -
Mo (P& o B LIS oo 2l p Qe (35 1 L s TV

G AT A Sud ety rl bk e A0S B il B e s e

C
G-
-
<
C
K
C
et



94 W.P.No. 3862, 3847, 3896 & 4093/2017

I Y ’“.v‘ Fi- c_t‘V‘_A-fLL:JL?L_J B EF g T E A ?
HERS- R T PR VTR (st SV P IS Ay

;a,uihs;}r,.,-wﬂ_f & Jroe | T e e WSl F5E LGS S b ad”

-
a

9/ LJ- fg?}/} e A L:'U}‘{'JE :.E:’J}LZU;’;L e is J e Jt":'JJ:faﬁ/l’L; J PN :’j /fdgf_z,-ﬂ
PP T ,rf-’)_“u % S :,_-:':rjr,»,;b._. e K ETE 0 r‘L F g e i ;rw w o) MY V)J

salel

(Hﬁ‘.’u‘?

W S ~,.:>ya_/_~/u ,'Fﬁ,/ﬁ&gzﬁ'afﬂzcdé é_/'rffﬁ;ﬁz_gﬁjé._ﬁwjyu’f,.LJF
:‘Lf'lpLgf’JJ},-;'" s
FE G L8 il v da ol 2y A T Sz 2 e g A e PR
(q" =3 ) W
. =

T P o .
ER e Y IOV i ,f}ﬁ,_:a)z’u"&j P b2 eI el

¥

+ el 1
I s a5y M2 56 Qs b md L3 ST B g8 ol p

= . -

W St
fap” 2 e ,/f AP, e . Cal . .. 22
/C‘L,g k1L ek s sla iy Ty W wfu.-rJ-'r ,;ru- 2NN S e Sl

(CONETEAPD IS j

e

NSNS I Y2 STV ,a«,.»/%L«LU..gJ et Uf,’..f,*U"FJ./JL”JFﬁ
s &

¥

SUbE A P S EE s L i S el S s

Se ST 3 Lo p e sl o L2161 2 by flr - o 23 5 L1 505

e 3 - R Y .
Sarnliribe L,:J/u‘{i‘::'..{ Ul s e lJIep b e o el PRV (ST R "2 J JY
L6 U e L A s Wb e LWl Jpa L Ui e Uyt e Gl
E o e Uiflqmﬁc;_dgy.c OWUAF e ki MU L E =3P, Bl e 3

A

o Ea S . L (a2 i - 2
L1888 2o s Fe NS N BST g s P L el U BB i 201Gt o

—& " . . 5 - . ' T e
Izl E e - Fln f;..u UU Mf_g_gg:f.awa__n;'}g & ,-’_’-u"'pl._,.. s 2 s

8 2 i - . . A . Lo e ]
JJ&f St ‘JJ-JV'S Ji-JFul'UJ;Lié_L_V'SL-*&'?Aaﬁx'vﬁagburﬁ Al 3, Oy e

3 S S D~'u VE b= AP I s e J‘iﬂ_ U‘i

L_V}fIV'L}*L_ B "’“/H A U F

. < ‘e i .
Uf(i.u the accepted sense)|’l§_.=f..J/|:-‘-' Q'U&f_;:,‘ AL v',*’ffufu'%d_'fﬁ”"\_,’:f"g_{fd/bkéf"ﬁ}’ﬁé SV
- . L ¥ . , -
JL&'FJFFV';'WJ%_U‘L’@JJt’L&:«L Viviq v-"u.«'.;,-hﬁéu';;(fﬁgﬁiggL..x:fa}mE.._

H

'V'if ot ,-o'uf%{f-o'lﬂ,;ﬁ'&fu/‘i }fdf;d—u*}uHL(_—-fAf-;f”-" *F‘V/:;J..’* TL}"J‘:—"'

o v'f\-'f' W dLE

JJIJJL"-J.:L-}@_V'.""‘;;HJ:L'-‘-J_f"/utb-}fo'u""uf..fuﬂcﬁ' .fs-}Fc_CEer'( JESA el S

—ede w._,.pbd’ I g e Bl bl G L"L»_,,fJe_g. e BT S

SunE e LT C S Enl misd e e FE L O Kecd LU THT
& s ,':';fu’é eagi s elife Gl lfrd oo ielil s o i g 16 U Loy (7

k_,?.b:}b}fu‘dvl'bLf:ﬁjj:L“-J o@,}éf__l_. J! U‘J(V I F 5 L-a:_,.»'&._f,x._ ébi V’l":_, - T B asl B

1

GG I oo p LSt Suy 2 e i be e QLB T 5U 36 it LE T 20 1 b e

-l

e Stk
.

.. wlxl - o , [P
il et e P Ut éjv“wé 2L s i S d & U iman e e aTE U B8

Jets QL;'rfwv'yu-E;u“ELJA__ﬂ ke iy s Shar Bl 3 W A F e A
L ULl

W e A e --«}‘ }JFd_/ L? f"L_o'L}f [EYE IV s Foal JLd_U- ’ LJ}dl_.,
J ’E..u v v o F’L"u Jv f Ju ¢ A&
L.p

e/l "e:_JJ' ”Lw' C ._.-?L:JI‘J: s < by lbe U ”fc_Lr' L F/u PLEN SN T Utif

c.‘

Vled 5l e (i LT A S U I Bl J_J,J-Jv,w_u.; ST S
alﬁ'«.‘b;rgféruL—;r_{ruffm;\»\_k,“ A e s " .»J_r_t,ﬂ"' ?U”L;..L:Fa._ﬁfl’u(,&'b:fc__
L B LM 5 A SV S P LA P T A e e

- H_-f/irﬁa,ur, Gl g JU»_)L?U,.J._,:,M_F SILE VB e TR rJ ,:r e

k3

b

-

1 . 1 IS ~ T e - S &
o L/‘J:‘/a,- L»Uf:)bgwuﬁgvr_.{,ﬁgyym safp sl e pe B |V'L5;.='J_$_"_ :;f £ 1

P . . .
'l F."«LEJJ A= Uﬁ.{u%. ~ U-’ﬁ;ﬁ/‘ Eoand Sk

P

M [‘\

T_a__J;Jif

dv:beLU»JFJ/JI'UH s

<

o4 |



95 W.P.No. 3862, 3847, 3896 & 4093/2017

-

e S GG n X s LERT Ty R )N P e
.5L> B LL7(__f¢‘_—u L r'kuL}*L 'L~|U»JL7UL1-’ Hd;.'r{/':"H;J’:Gﬁyﬂ‘uur'g—w"c“@*fi"i%
s B2 U S s S S s tnSapd_ oot pind 1A e g dlp SR F e
B L Ui p L ool e o P e S i 2 a1 LB
RIS ‘Jb’d—._—?L-PL/U-i-lq‘l Km;ﬁ.cv'r—’:’d/d—/uI'LLvl'JU’u-L‘*’ J "—*L:?-‘-LEV'EPVEL'-“'"IL’L’?
R T 2 F5rbn 0 Sd it S0 F et Frade L AP GE I I

I - & . . [ . 5 -
u.{ib’a__ﬁg’/Jii'a_.f-?l..ebyufd?(k.{ré;;:f_l,-ufflq'r‘},‘:'_c;_u'_'f&b* MLJVJ(‘ZIJ-

:'c
‘m

:'/;}Lz FU»—#’J«PEL—J;L‘"’V w12, JJ_:L.H,/...@V ;fulw ‘fwflw ”"L‘J,.JIJL?

- 'L:v'i—'} G :,-;? ,3,;' :«ﬁ,{" _L:l:_ JIL

sl T
Uit el e S oo\ 0L 3 30 L«',.u'/w_«,),u rgu';.,f";_iwvw’ ;v
-~ v ~ 'y . L] . - " . -
L-h{ﬂ'.#’{ld: J:b s/ aJ'L?JbL|‘lJ-r‘fa:’bu':"1fd_a,-‘fJfL_u'FU»LL—JV'JWAFLJ/'L.{o"{.{ L

| (]

WP Tl st utr 2 8D LSS e Lz 26§ W So s s dob e

=

1 Lé: /"’: & P~ . I . I e
Vb e__.:.w:('?,»-!’.k_, .-'J_r_L Ghelm ST A L7|’te__u .f;,u..L,ng)Lu.- EG AR L
-V*ébr_’fﬁfa _L ",,:,MJ,L_.‘E"I’,»'. :.V'f‘: 'L.‘!a:_.,:l’,}' P L}J‘Hi-t‘—-«/";l_«"..l
& s ~ “r
I e UL Sl Fr’LwU pIny 'V.r_,gé'_j.»;ufvu.a e\ EWY
40:33
F Gt et s T S e P B0
oy, V-?h,-w :o-f/}:;:}’/fu LUULU T T L‘uﬁ ¢_f._,| i L.e‘Lquu} mEL sk
A E JuaL AL ARy Sussti ol g Flesn s e e M2 Tt/ a8

- 2 5

susld LL,:i_,.i'r.u?Z_/',-r/'r(’-u'LLg'.i_..J:f’r? 2B Uudﬁw;...»‘u 2 Flate &L 26

-

st AT sl e A A

il o . G . . wr
PRyve O g RIS AT Alheize 'fr‘f,o;;«'c__U'-'Z_»’.J{LQ;%L._.'/'I’JQ:J/_.J-WJJV'}/FE,T
- e | - e 0k
3504 LI < Vel LAl ildiiale o/ L-’,;r‘:f@ s fc;_L:/'ul“;c;_H

LN sl St e mee LU 88 AP T I Stz ot sl 1
- i %] LJJ

e Z I U 2 U2 tis 80 Juz P 1, PADN-EE Py V\,':';J‘La__u P
e P S FUIs e a6 1807 2 G T

Qs sy I 215 B el Lt 2205 3 w32 S 80 P G U2 N s S ihelis U
S e JF e e P bl 21Uk QU1 0 22 213 30 i e P (o lot 1615
S sl 5 ey AN e Qe AU Q6L Sams Kttty Pry
Y SNy ALY x‘ign;f“u@lr;:‘@”g”nmew;fr_,, Bl e 1) 4 ,ﬂ, A et
b PN VR b Pt el v L L e L (e Ao e
PSRBT o lepb Ul Bl e St uf‘f«'u,f}/u':}fu‘ Z J-J;,.?r,- LKy -g_Ju"
BV e 2 | T

- J T # P o & - i
(e (FRE G e U Pl g el s e L Uil u'/'ylerJr,-,-;r,.ur,-?

_U:thfylf:ufj,,;étf;(u L/lfﬁ.@:)ﬁu,;r(b rﬂ?)umr(k_, Sl =31002) ue
894+ L1
Kl I I el s i s i\ Gt e g Ustrad st g 0
19:57 4.1 -t t S G L R T st e fE Hrstbod
Julatd 4}”.{LLUL SR el Ty T vie e Jh G ’Laul(//b-‘*, [
7. A _{_Jf g Gl ?f;d.f__;rs’;

95



96 W.P.No. 3862, 3847, 3896 & 4093/2017

> vx 0 y
7. AU -a_-_u'f B Ll S S e
- rl’uw e St r’f’ N J/l"F..C_ e ﬁ’, :Faj:' Ll"L?!:(;.*LJ
o
9132 #

7l IL,v—‘U_r fa:\.-ﬂ(___.,/jlu U WLJJJ’JM—/&L:«LILJL,.};PLJ‘Z_JIJ;;N-’#;.

f...:

=
s r

,.,/;w,rr?rukm,;wuj bl St b s A S sl s S I e el g

~

B e g -”'c;;r.i__.?u;r'uir;yfﬂu@’ 'E“}yl-,gufr,.g/"r_a_ VNS IS Uil

Sdiinz s K A7 c’_FgJJv,)FU-. o Gl LY 1t e A ”I.J__V':’Uc_JJ..-i,.;

-

;_;’ BTSNt L:nr"Fc,'f Znt/ }I’: Jfaj)-,n,] taéﬁ RUni I/¢_| GoaJ t‘uﬂc..f #

szl “’rad@,»tfuwrc_uﬁw s VL:-’ WL UL ’,ﬂ“j}}a s prece LJFQ_JE’Q,}.F&:"
fs Tad_.; wfc_t'xv_ J._/F f..x fJL?/(_G_bL—' F"r'_z e SN eSS u 'be_f_/;(;’g’..lf L1

&
\‘\

,-JL*AJV},’/"JJ’JJQ "xL‘e_,.J

-

V. T cie, Ee .
AUl prafird 32 ko le Sk Lpsl-e Femlilbe i

, P . Froabe s, -
LW e 20 e §36an BU AL [Ba i cobeli ple S TS Sk

H

Ve e dGr A 556 04 LJ;_,}U-’QBJ&_JL‘P’/L b Tpirtfaresgiotile Jod

P A e sl ATIEE s iEm S 1 end Py LT Wt L
F Ll 2 5T Ay K G (3B Il g S E I 5 T e UIGA
LS JJc’_Lu */JJLJV.!J'.E‘% 'fj’?_.frc_f:fa_FJF-uLJu d_L,};ﬂ_alé-’-_dJ'.!f.ll L/

®

sz Afﬁé_é,ﬂ;c’&fuijrbg_:ﬁ %2 Qe TUtans FP8nle (G LIS s

*

2 S AL 2SI S AS I ool p 82 EY ur,q_;”}iJr.-?f&“'é_j'jﬁﬁg.f«_j,-:r.:

-

. . . . o . o
_5’Ll'fh:Leh:Led_.T.?Lequfv'},;fﬁﬂ.jLW,;LJ_‘- WY an s 188 21 pd b e

e

S

J_?:‘Q_JLZ_,E,;' B |‘U ...-La' i L= LQA’UQ'VF L+ Cler s L*L_(U-f‘ ’é.‘_rg_d_ BVl LB‘L-'*‘J'J i

«
-

s - /

e T Lo Syl LYl e pl e LlalE U ey PR G IEL e S

/ - ; .-I o + . - - 4 ' i o i Ed
L SleilssJe_alberl g P L I L U1 sl S o _-,aﬁ_,-"ffu WA AT

Pl 0 oend] P T T P s . [T wh
V"’VFV'!'JJ:'?) rALy; é{”‘"ﬁ" Cii o DRy S Ol jJ F.:JU/ Y LIP3/
. s e wa o e e . N P .
BIER ISy IJ;,'LLJ/'&BQ.@K:;_{JEJ; bl olel ot fem ¥ LL-[:_v:u'f_hJ.;fi(_-f.L,-a,ff
. ) = - Lah e i

—d_—ub.‘hr’?uf g:,-J ol g ot Yoaea LIl Uns B msal s od s I

ce WA B B el el S SH AL G

S5 g , . 2 - " -~ Wl . - 7 . 0w
d‘y;__u-f Q,ut"L.-‘:OVL:-fQJJF:” CAV Ufa.,-La__V'fFu'h—!' u“”}J;c.w}o' 1A LL‘;V’F"&—JL"‘J&IL—V
(4|u‘ijjr}$r)_§_

+
- LA LRI

Sl wr/r-gﬂ S BT g0l B Wl AL e
-

e “

ol UK \_:.,:r-c_,«_ﬂ_, EHE A 3 :Ju,.uﬁ,, 123 a_ﬂ_,w-f = rﬁLraé_/'.:'K/jv;r_ea_u

J}’/Ji_ké,:/'p e L ;‘f,',’.,:?/ju'}; L:'frb?.x:;?}}, Dby = f_) L-PJJ g e pillygSlinines, -
20 S e At Ls =36 0s 28U AN R e i Tt WF LS 6 a2 JEE
"y ijd/&k)r’u sl "L,.»-c_L[: ) "fl:«E'V'LE;

EE YLl e Salsl Lw'J/”foIUF”b i

4

ol v el (e e e 2 (B aad et o Wpoe im 3L 5120
Attt Ol & e b S g S e & S Gy A2

-

-

PANY s iR cJFU LB uT i rltne L2t P L UL L

o

PP Y I/ B Y “’r.f;llr/ L S B B e e G T

- k-3
. & |
Fd__"-f_',L'L;r'g’/'c‘:__,Z_u'j}ﬁ‘:j}U.&;'} c:_,a_,v: L,P",rr'r' ,»fp,ﬁur e LB e Sk =
& - B | o o e . i
L MR Ul e CAPRIRT T EPR a0 'u_»/‘v/'mu [l W Lo S

b E S TS St W Jusb M 57e 2 A (e o) 2t (Lo lo U A5 ) o

~ H P T PR T S A o . Joo1. =
V-J vy /‘d:'}’h’{/}vkjg.&(__l"l,b b Tsl o sl ’ﬁr‘dJLﬁl"LL‘L:‘_.H -’:V"{ T F}U'Lrtw,}f

= <

-F

96



97

W.P.No. 3862, 3847, 3896 & 4093/2017
E2) Lo Pl Sem IS e | sl U S S e LIS sl A

(rai s gy
(L=i)- < l?‘,':’:./rl:: L,I:o o ’é;.” o

3

QTQ?}ﬁi
(P20 S B o
(“‘V :@F)_V'_V.'J, 711 JI

Sl (Bl o
(¥ AN FE 2 T e Pl g1
(re Kfﬂ’?’flc_u Mo S

M
1 |}w;ﬂJd—U"4}’Vd-’JﬂdunJ (WL,

M-

s
bl A s € S e ey T

(ava:04r
(NP 22) o e P b I

2WEN-g
-
_.:?a:/'g,'_gj;r BN
(A ey 2153 e § by U DI L8 L s
(e %

Gy

SN ) MR 7 N
(9820571 222) b o S S K6 N 2
—e I b ey UL
S SR

d_’.u
i i ,v"
-

"_-L féw.f__
AP

B e
sl A
Vl:,‘/}l) Yo

N
AL Sl L

ks

tare e Sl ool
e w3 2 ol e e v e bl o2 211 oA
G lor b =28 L Al S e FE sy p AL e B T e bl
é«dﬁé_r"br.ux_tﬁ,;i.?,ﬁma_,: W e e U = i s tessb e 2l ket
.»_’_V-:;rﬂrafa___.uo’r I ZU*J U U e B AL ;_«L,,;V- LI 2 B S '.":JLUT
S B! LA 'Mm b¥e Sy ey rm,u,r}_,b,'médu Juu:_w._r mi
Lnarel oF e Fn J Ll S L G e b
LT ol pl ooz

(_JF}H__J,.;'UV B/t ) K/’i/_._;? nyE
o skl st sl o \e el 2T AU -

& I, .
w;?d/vfﬁ =¥
ce Ve e AL A olesiriit
= Al e S e S o bt S i1z

—
2L IRAT O
S - o BRSO P
_EEEL S mE S3b
"{"Lr-(_LJF//F*}a.JlﬁFadd_/'fL’.'),J/aﬁj 'J&F‘J__UAQJI."’.‘.JLL‘?L;'UJJJF&. a___.;_*,’grufu
JE ol S L E_uur:r";,'v“rr:,_-:’uf‘:" ol P g s N PO i i e VU
H4 JVE:J:‘I L-‘.'.'U. dowar
Ry LY T T OO FE 4 (L R Y
};;%Eﬁ (u«r,.-:'f-'-,gtu :

,7 | E’
(ro S

-

;u‘IJEg e |
-o'vﬁf.;*:s.tk:é'c_—t—% B IAL

-
Lt'l_Ju— IL’”;u e - 4
(ney fjf...lﬂ;.'{' ) e fsbapiehihale Mt

u':?;;u”r,;_.;ufr(ui Uyg"%_ﬁ?’j !
(o =S B AL L SEL LM '-‘*‘r” bl '_'Lx-‘?i—*i‘i w"f”u/u"J"“J’*""*’"%
A ’u»c_/wbj 18] JJLJ,J_.,LA?-J.W A

(O

SISV S 2t el g ool o

*i Lp—Fu o d oo leli e

"Lr r F\Jj’

LSS E ()

LELGY ify o

-

e AT 53520
SE St AumaE
JIE U W.J__V' (Y 9=y F//F)‘V'JJFJH__/J6’5’,,/‘;!1}&,*; bee A2 lol oy '}_.‘é—v,, 2N
J-’Ljﬂp;'avlw,uga‘;r T gk S e by e 208
= [
o B e
Ml et P

"JH__L‘,-?'J Fxt‘g(
T 2L A F g e e talber B A sl E-J;n' -
T Vca;” --. -

-

ﬁ

-
|

- | ‘.Ul :-"
e F LIS e S0 p onsd UM ) LB IR
97



98 W.P.No. 3862, 3847, 3896 & 4093/2017

P e - "
U»V':'ﬁa:g:ﬁ iy i _gg ‘flf...‘&‘a__u“v’gm'cdau_._.vubffb .»__u J...a' g,-.;'

Nemnfl S U o et (b It HK et S p S P L B

oo e T e
e At ENE VRS e b

- - . T e A
Ul Ut ,air.bp;ruw;ﬁr_'rwh__ 'r.J‘Iﬂ_'.};_ya;-p_'.,fbggdLV';:rﬁ_w rad

Jﬁ';fp'F;:J/Uu Jb /}.....-f* f(‘ LU»QJ (& é‘f— f_'?}aﬂ’f:_. f}ﬁ-ﬁ._.'; s :"J"KQ/‘#?JJJJ s
ﬁ WAL AUE .ﬁd_}-‘“’}d}b_&-,) Fa el fe_Fr"v /(.*u /,.-'Ur‘uﬂ b :a:J,w:f-"J!‘{of

LI Lot Al o T U ml T “_,J' U&’ﬂ,f.ef &z

-

”IJ JIRELY: (ool _.f;/

LA L oL G S E e S B JUPras o ,éLLg,-}J,-yJ:J}

- c_.fu‘i & E]_; o E‘}FAD'}';J 72 ,J e :__’/ﬁFQ";gEﬁV"L;-;’}J;‘« Vs f/;,’ il

SPGB e 13 e 1E e K e b o sl 1 J.-JL(M,-E}'JLZ_;}'JL;

L)
U\‘
=

]

=t

, . L e A . - .
27 B, fc,'fJ/ >l o J't- LBy e B L el LA

- -

<
Aol AL MG o A
r_:-l"*:bj (FS9E ’é—n;ufafﬂid.l—/— dad fsis. J’:ﬁ? u”r‘:«jé— J-"-’—"f. blP S e Ak G _“a‘:GJJ b’
CRE T SNl s A
oS ol e A By
A s T st K Sl e g o et as ol U S S e B i A
f_u'_v:.'f F’b"a__gf Sy /f

I o e e L b ik Qb I oot p el e i UL
e d_ s sl

PNEL g §1e 0F L el ORI s a2 S
- Yokl A

I T TPt g g eSS bs e B S rund B S AT
db},.:i?f.gc:_l_.a_/_v'fWd__,-j‘v_/_r‘:yjuﬁ,;;"f_‘fz-éi_@L{UJC}JJV'}:;/E?:’;;.«?PAU,/'JF” S ,}Fg |, b
4 st e -

&5 - - s
e PN - . F Y- - - "
e J—"‘-‘Lﬂ J’JL wina__ V'}{/ﬁuf Jrs fu’“}..a thf__ ML 1970 - .,_:‘J.J__ M et m

c‘.‘_l_, H._/_Jrlf'l]ﬂ"?'*?ad,.a}”@_\_r*"’(.ﬂ! d_,Lﬁ‘*...r}JF._,-f‘pur‘..L L!"VJMFQ‘L/’ LJJL&@ i

-
I
-

ol-l—

o

c‘.

-’.‘ei’é/_b”fF O[T fl’L?JL‘; S bne J}“ EX Y FUJ.U. _«ﬁfa.uwv-f

o Jgr-*r.J-WJg» AR LB e LG sl
ﬁi_.f,.,-.-f_u T c:l_.l_:b:fa,- s ,5-*’ fJJf IU u S .fLJ (Gt lbf;addf & 3
’a

- - . =
o Sl =g 5L lﬂ’L.ffa__.an/FJL-ﬁ

+

M e et S LI Bt ol o PUIE g eraf L olotip a2l JUEA A 5
- bJ.fif}é i_/'ul'L"aJul'U:Jng’.-? L?_v::}j.f:u';’—a’ﬂkﬁdf F*Lr?.fl: (Lo v

:L_,.?;_,:J'Uf:.;LTJJ AT *'TJEF.:}:'«»,‘;QGW
T T
w*ﬁ;*ﬁﬁa'ﬂt .r‘....,..m: .-ﬂy-.-r\ .,.\.hu .»Lﬂj,..k..a.. {2l tjn}aib,.auujmm ..a.UL,m
i a2 0 6 5 035 8 1 L s o s i
39-40:22p0d! 0 53 ol dll &y §04

=

’%.L""k_,-?...-'ﬂu,: e b4 Ju'fwﬁw-‘,ﬂu r -:J:JLJJL?J_J LA Ul 'Fc_jjﬁ_'v}w

EXRS ]

L&'Jb}a_,t/-u:i_,-:a__a 1 Ly Wil &‘d’.-}J,,, L 6T b s A
_Z_u /u.JU "‘L(a./ud/v'!ﬂdbﬁ "',w'-u bufuu L"'...-f'rc:_t'b-L—"tad_.‘/F»'fu-. s fi;rw,;rb;,;r
-e_....-f:_w,:bﬁl.bf:ui'f
Sl gl ) 5134806 T g ¢ ol U § 80538 5 K5 RIS CE PRty -Fil 2913 o8
a Ua:gMym Luu.pﬂjuu;s'ﬂ.ég.u~ .;3b.o\..uj.";L;l_wd\j?);_w‘d\{_g.:.igy;_-u\j.;a\u
orirell oy ALl u@‘}'—,—“j S ,;“ni#b‘}d;‘-’}%u‘}—-ﬂj‘}%?ﬁ ey sl 1420213
192-195:20,31

=
=, -

b A ST e I e U0e_ T B A8t Fres He SV rJ,.urrf;r

98



99 W.P.No. 3862, 3847, 3896 & 4093/2017

eIl La*’u‘jv'bn e e t'/u_u#i Wisd_ s Lo L?Lﬁ‘r}?.'ﬁdvﬁ SIS ’JM‘FKJF
& w & Vel . (7 ; e
.,_*_,p_{ f.f_,"f]jf:fc_f (ki S J u/g_rx,;/r .Jc:_,ur c_uwrfz__ e g A T T

5 -, o e T | v i
}Jo'k*lu: bTileas f/ﬁg_ LA J/._J}/ b L }:,-LV'E'FJQ.;_ r’}u..j’ L&..UL}'-}_;J s V‘jr‘u ,.Lr‘

SIS APIT P -

193203 o 2l B xnu 'n;,i:.:»uu}uU;‘a.u_f:,s.sm}fu;ja;fsg,ﬁ"s‘si_;;s,qéj

g
g
N
\._-_
=
]
r
C
h .
w
;;;
- §
S e
5
Pl

boss ’,‘g (_br.‘d.‘_.a__,w'fu ,,}Fc_,ﬁu LB _4‘\_,' lerwd de fr""

- FJ,Q,L:
il gy oS G Sy i 1o (e (o1 i i i3 50 .a..JL-?! A S
(".‘" L] ‘_,\ \},4;,\
EXBVI SISy, S i P szrs g P2 Uk A LS 210586 U2 sl G Lol S4B P20

194:2, %1

i Sage i e e AL WIFIE sl Y
Sl 3 ) s 0 5 i3 o o 8 A 5 A (8 R 8 i o D o
860 251 0 kemaiad!

A Bl 2 AL pre R S e i TSt sl AL U ;Jg,'rj'ﬁ.}&;'r
_c_L-é,..‘#’LV'}Jb&_/Jt' KIS /;
D4 d UG 51 el s o A e 53y Bl B 5500 ':.J.Enf.uui_,;‘;;};.._?j_s‘.
alA .aL.-r.-r\L.'ﬁ‘:,}i F ‘.’..d\un.u}h_g ;L,..ig‘jb.h _a.a._..n.hja.un L...aju}Lu_.'ﬂH_i\.;juu_hé
74-75:45 L1 01..4“_'»...0 .a\..i Janls UJ\_"“-U ol Jazs i ,.i&.h"’

Ve S e aBIE S e e ek s A o S

S T o, o S wa” ) Toide bt s 13
J; Lol 2 P b 7L e U’(’; LS g_,-/':L,»,-}PV: L/ % /j.‘},a./l’bd/ Sl U p

e p T - .
el B S e

SBLss 1?,.4jnjmnjﬂ.a}‘_a;ajﬁ.aﬁp_gﬁ.apd.u_g_; ey ._«.QJH}LJB,IS 20 .;ﬂ'z’ncx.m:p

_J'éfc‘.'l_,f_(:a._,’;d/"fun—abf;ﬂ .»Ab/‘ V’:{,}ULV'L?}/ :) '3'/‘"1._,; b, &(Lfﬁyf)|'ff.7-2u§

. [
_d__Jf}H__L AN JJF’?JP’FJU a:b,ﬂu 7 I‘LJ Vsl o 31

i

522506 A ol ..a uurd..,a.ub’»j i swnch.';u

(S

P -

r~ ¥ 4
s gy AL AITAS .!UL,.,/f_.eLJV}fF%/_JV?

- & o » e . . - " . -~ e
H__/'v;-ca/ébb?!,;.lffu sl J/'l’ Leu(f_, bt e il - balz c:_,.»,.aj’ujfufgj LJ_JL«F:Q'EJ

L 7 A .i_v',ai;rm@,j,-,;:;LTJT,:‘:ﬁ..:fL-aL;J_L_wJ J"Jng ,au‘/,..:f;r 'jz__JL&fF’_MJ/(_
eyl L JFsnd i Sy FH__._-?L:F,/.M_,.»V“J SV E Seata

[" 7 o5 sl :.T;'J;Jrs

—~ b -
AR F.ﬁ.:h,-_*:-' s SO BE AU AT sl c_t‘ /lb,.e. i

.—_.

* R T
A e ST e 2SR

"
r A ]
:é_“l L‘:IJL’:’L",’VIL'L".\,.-’_-"
-~

. ~ - - T T e
Gzl f.&LL_‘.- We vasdstli gl L ij [

ek (9
el L nlg ot
“-5__|"E:?'I_.- FE'V'J‘G’L?JQ::”
L(a.*/ f:-.— Ju 2o LQ‘&-,#F&_ lé_. i tﬂ‘”

I

AL i N 2B
ST A SEIB U sl P Sl S AT ar S8 g d
_rJ_f;_.*/ C, ‘*”‘r"L, *WL:#’:J)LM‘?E:‘”

L L AL

1

G/ EFJ a__u FLsl & balene &/ ?jJVJ fF/m;l‘tJ}l'anc__rlﬁ’L-FJL—d_LL_Q_ Sl

*

Ly c_bbl'fflab—}’..«Lu e B e WA P UL 1R A fe

i
AR
.

L S S Lv:_/'lj‘ tgl'»u» IZhe SIS e LBl i el

99



100 W.P.No. 3862, 3847, 3896 & 4093/2017

. - y L st ga
Lo thEEg LS S T

.o -~ e gl
PGS e e E L g g A’VJ/PQ"E_JJH__E(_LU-.V},’/JV'}"‘"LH__V sl bl

v TNy ) - T .

25T :r’ J 68T Al bl G AU e e F SR A b g s Ly p B8 Flre
- S e o & . -

.EL_E ke "’* ;,'rpfaé_,-‘l:#r_iwfuwu'b’:uf._,'}/?L-,'U;y‘LJTLQF:«LUYFL_zb Mf;l'f’.-r_

-

Wbl 25 F*"L.JL#L/..JJH_.,/}*JL?/‘QJFLL bl b Jus «-‘Lﬂg&;ufu’f’w EENNArY

#

T Pacles PSS b Lot o S P S T A e o e K5 vy S

:r.ﬁ-'

- . o —
Jc_J‘I» -n,.a.—'_:z_J?L_h;b,ub _.-jk_, .J__J PSRN - gtz';»ﬂu"-ﬁaf_uﬁaﬂ;:.;l.K;F‘_ff?{,

.

) . )
oL ,-;r_g,u'u VB Sl e tanid Ul w,.,;“‘“i;fu@i.,.c_;f_E.f;u';,fi,i.Jc,'u Led ooy
-

-

Ll F e 4 ,WK_,JuV'ra___.vLer,/J L VA B e ke U S ES
>'.~§.’de -H(L-' d_._,'ﬁf.u/e__uu;a__u'f)lﬁ’*'Q}J.U» 1Lz fF(aE__
S NS €& U Tar 1 b o F oy sl e dy S SNy uﬂJ Ff‘LQ”.:,;

- - . = - sres oz n
GAE S etif el ,é» s e Wen LT v'{;’u"-lu”d_qf"g xS PG

I

| Faor = R
L Jle e e_Lfa__ ,-1 J’LJJVJLJLJ:/ c_ufi-did/g g’;:-wj_.?uu/, SLATSIE & _-f..fﬂ

J.?L;,fdk 40 L/_J}Lru' Pl el ha 5';_:‘:_"'urrJ\_, I e (S d FJL-(declaratun legislation)
o

e s, . s . T -
U-’U"';__.:{;Ia,wJJtu..,.:;_A.:u_:;LJ:u:f P EPPT R -V i b L ULQM—J/P

H

NN e IR Sl s F e Tt st e Il e T s A8, Fln

-~

- i . L (e . w e " o
s FMNS oo & S B Aol P S G st s SUAT Ui

(R JJJUI i .-_‘J < .M‘"d, L«-’-L IEV'; j!,_,__]c_ :j’ Lfa:d:;c,' ﬁ'.:'J/FU-’IU'L‘ﬁ_L,f E_/'LHJL/}GJJIJ‘:.";JUP;’;

é:/J,:/E /4 L ‘f}._(t -k .V-flb._, > L,M“JJ/F:,LIQQ,JF ,-}f&/';ifz,,v”.‘ﬂ/;{; TJJJ/MJ
:g_g(a}!j L-JFJU'J ] E,',-"'}J:.;LTJJ bl JJJ/C, W“:V t,.a/ébe__d

106:2 0,301 o 5 5 8 el n,;kjmj.u_,,_m_,“‘ ‘*,-"..-"J'""L;

LA E AL Jw;ﬁ’ ﬁ’Lk_, e S S s L R Pt

_g_ﬁéj:«,-j
T LA E LY e B A 8 st TS b S il
101168 —wZ_ > [
-t =4 Gl fikta Aol 3 g4k u'/ = s }JJ,&-ML'::: L2l LJL";;" 3
2 m Pl F At E s st S 3T W ie P &R = BT

- =, "b-’,,f:.t_-f,;FJ é%ﬁﬁ
U 1‘”5:;.»:’5’; Kool il o
e el YT 2l SIS ep k) Lrze 20 gﬁ,:_f"

S RS e e e e

M

=kl

L e P
a1 2B e Ve U fa

Jfﬁuuﬁ' c_L,v Coflbe & L-rdafd_u'x:yﬁ' ".f;d::‘:_"Jfl‘iﬁr'i-}f;,'b-:;é:ab&éfl?m'

s
- - " . g
Algral 'JJ,‘P‘?F"/ VJL_ V}""—bL_ J ,JFU Ve _—’A%f S t:-f.;,/,‘jjab._.'uadu hL;'J-'l:FF_.:-- s H__V'JF} L4y

oo & o b e
U'.L(‘Lgeg,_: g g a}“/ua*“Jv'r""b(__V el Gld- /' ffu-’ka.jk?f'@'U'L“-}’c.‘__.(__d_/'ut,\ﬂ' led

P » i P
U Ve3P b 33 e S ime e FE b el AN e VIS0l
:V-Téﬁf@DgLJMMLuwaJQJVJ

5o o b o L .
- e ;u-‘u'l.ﬁf’:-a_':'f?(:_’@% _“aﬁfluf £_._,Lf’f g'/fu-”fb’v':'u"_l

_U AL e AUy

- s R T 3 1
L—,’fﬁa—“a"u}éﬁj.&bd_hj}uq’-ﬁ’U»QLJ—“:LE}“ b~ J.!LF*G-FuL*LJLFjF"J"J .

_g_r@
Y S L TS B Ny Py JL#F,/U»..#WJ:P
Ut S /¥ P I SH8 w J8S LA G1e i VL A Bnd_usdie

Sr e e
iyt o AL 2

100 |



101 W.P.No. 3862, 3847, 3896 & 4093/2017

. - Pt i . P - s
—c Cula Il bmsean S SHE D IR T A Sl A 2]

-
ra
.

e e P T P T FE e I
Ll ereeulc G AL QU Tdnaly bl Ll dla i as s untd U2

" . PN C 8 (e e i "
- Unb Bl R e e (8 R S A s Ut S 3y ruﬁ._f el et

e i " P o R n o |t o LT Iy
L AP s R e At WL N1 2 Fe P eI et FUls

r - 2 .37 - . = o . . ) .
Gulwait/ ufuc*"w'iﬁ o \f:ut ISl e L LBl L"”'u‘{'t.‘{ Boed § Ul srs bt Wy ”’J/ﬁ?

. s
~Unt B S UE
A P N Wi L ey e R
~Unb A S Ml e LU =g tu»VIJL”?’V'?IQ?IQ‘,‘VIJ‘}JA,LQ

R . s A - oo -
S G S, A e BT S A s

s Gl b el

P ol

=
2 5 1300z

49.  An excellent expose of Qadianyat came from Dr Muhammad Igbal. His
convincing statements and cogent arguments explicitly exposed this religio-
political agency of Imperialism in the public eyes. What prompted Dr. Igbal to
launch this crusade against Qadianyat is not difficult to comprehend. Dr Igbal
knew Qadianyat very well since its inception and had been a keen observer of its
development and growth that took place in the last half of century in India. He,
however, had some kind of soft feelings for the movement in early years when its
real character was not established. In early 30s he had fully come to know about
the role Qadianis had been playing in India particularly in Kashmir movement in
which he himself was closely associated. He had been a prime mover to secure
president-ship for Mirza Mahmud in Kashmir Committee for a better deal with
Maharaja of Kashmir through suitable intervention. In a few months’ time he
realized that Qadianyat had a very ugly face which it had been concealing under
the mask of altruism. He found that the movement had dangerous political
implications not only for the Muslims of India but also for the whole world of
Islam. He, on the basis of past 50 years (1880-1935) record of the movement
observed the metamorphosis it underwent and as a student of history visualized its
future role as an anti-Islam, reactionary and pro-Imperialist body operating under
the thin veneer of so-called religious revivalism. On 2nd May, 1935 Dr
Muhammad Igbal sent his historic statement to the press on social and political

implications of the Qadiani issue. He explained that the community of Islam in

101 |



102 W.P.No. 3862, 3847, 3896 & 4093/2017

India based its existence to religious idea alone. That is why any religious society,
historically arising from the bosom of Islam when claims a new Prophethood for
its basis and declares all Muslims who do not recognize the truth of its alleged
revelations as Kafir must, therefore, be regarded by every Muslim as a serious
danger to the solidarity of Islam. This must necessarily be so, since the integrity of
Muslim society is secured by the idea of the finality of Prophethood alone. The

excerpts from his statement are reproduced herein below for below:

“...Any religious society historically arising from the bosom of Islam,
which claims a new prophet-hood for its basis, and declares all Muslims
who do not recognize the truth of its alleged revelation as Kafirs, must,
therefore, be regarded by every Muslim as a serious danger to the solidarity
of Islam. This must necessarily be so; since the integrity of Muslim society

is secured by the idea of the Finality of Prophethood alone...”

“.....The intensity of feeling which the Indian Muslims have manifested in
opposition to the Qadiani movement is, therefore, perfectly intelligible to
the student of modern sociology. The average Muslim, who was the other
day described as “Mulla-ridden” by a writer in the Civil and Military
Gazette, is inspired in his opposition to the movement more by his instinct
of self-preservation than by a fuller grasp of the meaning of the idea of
Finality in his faith. The so-called “enlightened” Muslim has seldom made
an attempt to understand the real cultural significance of the idea of Finality
in Islam, and a process of slow and imperceptible Westernization has
further deprived him even of the instinct of self-preservation- Some of
these so- called enlightened Muslims have gone to the extent of preaching
“tolerance” to their brethren-in-faith. | can easily excuse Sir Herbert
Emerson for preaching toleration to Muslims; for a modern European who
Is born and brought up in an entirely different culture does not, and perhaps
cannot, develop the insight which makes it possible for one to understand
an issue vital to the very structure of a community with an entirely different
cultural outlook. The Government must seriously consider the present
situation and try, if possible, to understand the mentality of the average
Muslim in regard to this issue which he regards as absolutely vital to the
integrity of his community. After all, if the integrity of a community is

threatened, the only course open to that community is to defend itself
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against the forces of disintegration. And what are the ways of self-defence?

2

...... Controversial writings and refutations of the claims of the man who
Is regarded by the parent community as a religious adventurer. Is it then fair
to preach toleration to the parent community whose integrity is threatened
and to allow the rebellious group to carry on its propaganda with impunity,
even when the propaganda is highly abusive? If a group, rebellious from
the point of view of the parent community, happens to be of some special
service to Government, the latter are at liberty to reward their services as
best as they can. Other communities will not grudge it. But it is too much to
expect that a community should calmly ignore the forces which tend
seriously to affect its collective life. Collective life is as sensitive to the
danger of dissolution as individual life. It is hardly necessary to add in this
connection that the mutual theological bickering of Muslim sects do not
affect vital principles on which all these sects agree with all their

differences in spite of their mutual accusations of heresy....”

“.....There is one further point which demands Government’s special
consideration. The encouragement in India of religious adventurers on the
ground of modern liberalism tends to make people more and more
indifferent to religion and will eventually completely eliminate the
important factor of religion from the life of Indian communities. The Indian
mind will then seek some other substitute for religion, which is likely to be
nothing less than the form of atheistic materialism which has appeared in

Russia....”

“.....I understand that this statement has caused some misunderstanding in
some quarters. It is thought that | have made a subtle suggestion to the
Government to suppress the Qadiani movement by force. Nothing of the
kind. | have made it clear that the policy of non-interference in religion is
the only policy which can be adopted by the rulers of India. No other policy
Is possible. | confess, however, that to my mind this policy is harmful to the
interests of religious communities; but there is no escape from it and those
who suffer will have to safeguard their interests by suitable, means. The
best course for the rulers of India is in my opinion, to declare the Qadianis a

separate community. This will be perfectly consistent with the policy of the
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Qadianis themselves and the Indian Muslim will tolerate them just as he

tolerates the other religions.....”

50.  Dr. Muhammad Igbal termed Bahaism far more honest than Qadianism for
the former openly departs from Islam whereas the latter apparently retains some
of more honest externals to Islam with inwardness wholly inimical to the spirit and
aspiration of Islam. The Statesman published Dr. Igbal's statement on “Qadianis
and Orthodox Muslims” along with a criticism of it in the first leader. The
following letter was in reply addressed to the Statesman and was published on

June 10, 1935:

“I am very thankful to you for your critical leader on my statement which
was published in your issue of the 14th May. The question which you have
raised in your leader is a very important one, and | am really very glad that
you have raised it. | did not raise it in my statement because | felt that,
considering the separatist policy of the Qadianis, which they have
consistently pursued in religious and social matters ever since the birth of
the idea of building a new community on the foundations of a rival prophet-
hood and the intensity of the Muslim feeling against this move, it was
rather the duty of the Government to take administrative cognizance of such
a fundamental difference between the Qadianis and the Muslims without
waiting for a formal representation on behalf of the Muslim community of
India. | was encouraged in this feeling by the Government’s attitude in the
matter of the Sikh community which till 1919 was not administratively
regarded as a separate political unit but which was later treated as such
without any formal representation on the part of the Sikhs, in spite of the
Lahore High Court’s finding that the Sikhs were Hindus. However, now
that you have raised this question | should like to offer a few observations
on a matter which I regard as of the highest importance both from the
British and the Muslim points of view. You want me ‘to make it perfectly
clear whether, when or where | can tolerate official cognizance of any one

community’s religious differences Let me point out:

First, that Islam is essentially a religious community with perfectly
defined boundaries belief in the Unity of God, belief in all the
Prophets and belief in the Finality of Muhammad’s Prophethood.

The last mentioned belief is really the factor which accurately draws
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the line of demarcation between Muslims and non-Muslims and
enables one to decide whether a certain individual or group is a part
of the community or not. For example, the Brahmos believe in God,
they also regard Muhammad fon whom be peace) as one of the
Prophets of God, yet they cannot be regarded as pact and parcel of
Islam because they, like the Qadianis, believe in the theory of
perpetual revelation through prophets and do mot believe in the
Finality of Prophethood in Muhammad. No Islamic sect, as far as |
know, has ever ventured to cross this line of demarcation. The
Bahais in Iran have openly rejected the principle of Finality but have
at the same time frankly admitted that they are a new community
and not Muslims in the technical sense of the word. According to our
belief, Islam as a religion was revealed by God, but the existence of
Islam as a society or nation depends entirely on the personality of
the Holy Prophet. In my opinion, only two courses are open to the
Qadianis, either frankly to follow the Bahais or to eschew their
interpretations of the idea of Finality in Islam and to accept the idea
with all its implications. Their diplomatic interpretations ate dictated
merely by a desire to remain within the fold of Islam for obvious

political advantages.

Second: we must not forget the Qadianis' own policy and their
attitude towards the world of Islam. The founder of the movement
described the parent community as “rotten milk” and his own
followers as “fresh milk", warning the latter against mixing with the
former. Further, their denial of fundamentals, their giving
themselves a new name (Ahmadis) as a community, their non-
participation in the congregational prayers of Islam, their social
boycott of Muslims in the matter of matrimony, etc. and above all
their declaration that the entire world of Islam is Kafir — all these
things constitute an unmistakable declaration of separation by the
Qadianis themselves. Indeed the facts mentioned above clearly show
that they are far more distant from Islam than Sikhs from Hinduism,
for the Sikhs at least intermarry with the Hindus, even though they

do not worship in the Hindu temples.

Third: it does not require any special intelligence to see why the
Qadianis, while pursuing a policy of separation in religious and

social matters, are anxious to remain politically within the fold of
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Islam. Apart from the political advantages in the sphere of
Government service which accrue to them by remaining within the
fold of Islam, it is obvious that in view of their present population,
which according to the last census, is fifty-six thousand only, they
are not entitled even to a single seat in any legislature of the country
and cannot, therefore, be regarded as a political minority in the sense
in which you seem to be using the expression. The fact that the
Qadianis have not so far asked for separation as a distinct political
unit shows that in their present position they do not find themselves
entitled to any representation in legislative bodies. The new
constitution is not without provisions for the protection of such
minorities. To my mind, it is clear that in the matter of approaching
the Government for separation the Qadianis will never take the
initiative. The Muslim community is perfectly justified in
demanding their immediate separation from the parent community.
If the Government does not immediately agree to this demand, the
Indian Muslims will be driven to the suspicion that the British
Government is keeping the new religion in store, as it were, and
delaying the separation because in view of the small number of its
adherents, it is, for the present, incapable of functioning as a fourth
community in the province which may effectively damage the
already marginal majority of Punjab Muslims in the local legislature.
The Government did not wait for a formal representation for
separation by the Sikhs in 1919: why should they wait for a formal

representation by the Qadianis.”
51.  Itis a strange event of history that Ahmadyat found a queer sympathizer in
India, a nationalist, secularist and socialist leader of the Congress i.e. Pandit
Jawahar Lai Nehru. He read Dr Igbal's articles when he was languishing in Almora
jail. He wrote short notes on these articles obviously to axe his grind in Indian
politics. Pandit Nehru fully realized that Qadianism was a byproduct of
Imperialism and it had always professed pro-British stance in politics. It had also
been responsible to sabotage numerous movements launched by the Congress, yet
the political expediency impelled him to support Qadianis to malign Ismailis and
tarnish the image of Sir Agha Khan and the Muslim league. In his short articles

Pandit Nehru expressed his interest in the writings of Dr. Igbal as they gave him
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‘an insight into a world which he found difficult to understand.' He called Dr. Igbal
an authority on Islam worthy of respect and held that he' represented the orthodox
viewpoint correctly. He referred to Dr Igbal's article Qadianis and Orthodox
Muslim which he stated to have read with keen interest in Almora jail that dealt
with the solidarity of Islam in the context of Ahmadyat issue. It provoked him to
send his views to Modem Review, Calcutta on 20 August, 1935 which appeared in
November, 1935 edition of the paper. Pandit Nehru briefly described the emerging
wave of nationalism going on in the Arab World at the expense of the pure
orthodox religious outlook. He thought that nations had fallen away from the ideal
of Islamic solidarity after adoption of nationalist ideas. He contended that the
question of the Qadianis sank into relative insignificance before these world
happenings. Dr Igbal stresses the need of a real leader to rise in the Punjab
apparently to combat Qadiani menace. But what lead does he give in regard to the
wider menace. The Agha Khan, we are told, is the leader of Indian Muslims. Does
he stand for this solidarity of Islam as defined by Sir Muhammad Igbal? Pandit
Nehru remarked. In another note written on 21 August 1935 he singled out
H.H.Sir Agha Khan for his attack and questioned whether his sect was a partner in
the solidarity of religious belief. Pandit Nehru's third note captioned 'Orthodox of
All Religions Unite' was written in the last week of August, 1935 and published in
December 1935 issue of Modem Review, Calcutta. It transpired from these short
articles that Pandit Nehru wanted to convey the impression to the Muslims that the
anti-Qadian movement launched by Majlis-i-Ahrar, so-called pro-Congress
organization, had not got any blessings of the Congress. He also wanted to weaken
the constitutional and financial position of Muslim League through alienation of
Sir Agha Khan by bracketing Ismailis with Ahmadis as a non-Muslim-entity.
Pandit Nehru received a rebuff from different political quarters for writing on
Ahmadyat issue. J. D. Jenkins, in his letters which appeared in the Times of India
dated 18 and 24 July, 1936 respectively characterized Pandit Nehru's first article

3

as 'most dangerous', ¢ improper', most offensive', 'disgraceful’, 'amazing' 'full of
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falsehoods' and 'an absurd effusion.’ He charged Pandit Nehru with deliberately
going out of his way to wound Muslim feelings and thereby creating extreme
bitterness between one community and another. He also invited the British
Government to take action against him.' Dr Igbal received a number of letters from
Muslims of different shades of religious and political opinion urging him to give a
suitable reply to Pandit's articles. Some of them wanted him to further elucidate
and justify the attitude of the Indian Muslims towards the Ahmadis. In January,
1936, Dr. Allama Muhammad Igbal, wrote a historic note on Qadianiat in reply to
the assertions made by Nehru in his articles. The response of Dr. Igbal, in the
shape of an Article, “ISLAM AND AHMADISM”, is worth to be incorporated in
toto, however, a part of it would sufficiently elucidate the purpose:

“On the appearance of Pandit Jawahar Lal Nehru’s three articles in the
Modern Review of Calcutta | received a number of letters from Muslims of
different shades of religious and political opinion. Some writers of these
letters want me to further elucidate and justify the attitude of the Indian
Muslims towards the Ahmadis. Others ask me what exactly | regard as the
issue involved in Ahmadism. In this statement | purpose first to meet these
demands which | regard as perfectly legitimate, and then to answer the
questions raised by Pandit Jawahar Lal Nehru. | fear, however, that parts of
this statement may not interest the Pandit, and to save his time | suggest

that he may skip over such parts.

It is hardly necessary for me to say that I welcome the Pandit’s interest in
what | regard as one of the greatest problems of the East and perhaps of the
whole world. He is, | believe, the first Nationalist Indian leader who has
expressed a desire to understand the present spiritual unrest in the world of
Islam. In view of the many aspects and possible reactions of this unrest it is
highly desirable that thoughtful Indian political leaders should open their
mind to the real meaning of what is at the present moment agitating the

heart of Islam.

| do not wish, however, to conceal the fact either from the Pandit or from
any other reader of this statement that the Pandit’s articles have for the
moment given my mind rather a painful conflict of feelings. Knowing him

to be a man of wide cultural sympathies my mind cannot but incline to the
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view that his desire to understand the questions he has raised is perfectly
genuine; yet the way in which he has expressed himself betrays a
psychology which | find difficult to attribute to him. I am inclined to think
that my statement on Qadianism, no more than a mere exposition of a
religious doctrine on modern lines has embarrassed both the Pandit and the
Qadianis, perhaps because both inwardly resent, for different reasons, the
prospects of Muslim political and religious solidarity, particularly in India.
It is obvious that the Indian nationalist whose political idealism has
practically killed his sense for fact, is intolerant of the birth of a desire for
self-determination in the heart of North-West Indian Islam. He thinks,
wrongly in my opinion, that the only way to Indian nationalism lies in a
total suppression of the cultural entities of the country though the
interaction of which alone India can evolve a rich and enduring culture. A
nationalism achieved by such methods can mean nothing but mutual
bitterness and even oppression. It is equally obvious that the Qadianis, too,
feel nervous by the political awakening of the Indian Muslims, because
they feel that the rise in political prestige of the Indian Muslims is sure to
defeat their designs to carve out from the ummat of the Arabian Prophet a
new ummat for the Indian prophet. It is no small surprise to me that my
effort to impress on the Indian Muslims the extreme necessity of internal
cohesion in the present critical moment of their history in India, and my
warning them against the forces of disintegration, masquerading as
reformist movements, should have given the Pandit an occasion to

sympathize with such forces.

However, | do not wish to pursue the unpleasant task of analyzing the
Pandit’s motives. For the benefit of those who want further elucidation of
the general Muslim attitude towards the Qadianis, | would quote a passage,
from Durant’s story of Philosophy which I hope will give the reader clearer
idea of the issue involved in the Qadianism. Durant has in a few sentences
summed up the Jewish point of view in the excommunication of the great
philosopher Spinoza. The reader must not think that in quoting this passage
I mean to insinuate some sort of comparison between Spinoza and the
founder of Ahmadism. The distance between them, both in point of intellect
and character, is simply tremendous. The “God-intoxicated” Spinoza never
claimed that he was the center of of a new organization and that all the Jews
who did not believe in him were outside the pale of Judaism. Durant’s

passage, therefore, applies with much greater force to the attitude of
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Muslims towards Qadianism than to the attitude of the Jews towards the

excommunication of the Spinoza. The passage is as follows:

Furthermore, religious unanimity seemed to the elders their sole
means of preserving the little Jewish group in Amsterdam from
disintegration, and almost the last means of preserving the unity,
and so ensuring the survival, of the scattered Jews of the world. If
they had had their own state, their own civil law, their own
establishments of secular force and peer, to compel internal
cohesion and external respect, they might have been more tolerant;
but their religion was to them their patriotism as well as their faith;
the synagogue was their centre of social and political life as well as
of ritual and worship; and the Bible whose veracity Spinoza had
impugned was the “Portable Fatherland” of their people; under the
circumstances they thought heresy was treason, and toleration

suicide.

Situated as the Jews were — a minority community in Amsterdam — they
were perfectly justified in regarding Spinoza as a disintegrating factor
threatening the dissolution of their community. Similarly the Indian
Muslims are right in regarding the Qadiani movement, which declares the
entire world of Islam as Kafir and socially boycotts them, to be far more
dangerous to the collective life of Islam in India than the metaphysics of
Spinoza to the collective life of the Jews. The Indian Muslim, | believe,
instinctively realizes the peculiar nature of the circumstances in which he is
placed in India and is naturally much more sensitive to the forces of
disintegration than the Muslims of any other country. This instinctive
perception of the average Muslim is in my opinion absolutely correct and
has, | have no doubt, a much deeper foundation in the conscience of Indian
Islam. Those who talk of toleration in a matter like this are extremely
careless in using the word “toleration" which I fear they do not understand
at all. The spirit of toleration may arise from very different attitudes of the
mind of man. As Gibbon would say: “There is the toleration of the
philosopher to whom all religions are equally true; of the historian to whom
all are equally false; and of the politician to whom all are equally useful.
There is the toleration of the man who tolerates other modes of thought and
behaviour because he has himself grown absolutely indifferent to all modes

of thought and behaviour. There is the toleration of the weak man who, on
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account of sheer weakness, must pocket all kinds of insults heaped on

things or persons whom he holds dear.”

It is obvious that these types of tolerance have no ethical value. On the
other hand they unmistakably reveal the spiritual impoverishment of the
man who practices them. True toleration is begotten of intellectual breadth
and spiritual expansion. It is the toleration of the spiritually powerful man
who, while jealous of the frontiers of his own faith, can tolerate and even
appreciate all forms of faith other than his own. Of this type of toleration
the true Muslim alone is capable. His own faith is .synthetic and for this
reason he can easily find grounds of sympathy and appreciation in other
faiths. Our great Indian poet, Amir Khusro, beautifully brings out the
essence of this type of toleration in the story of an idol worshipper. After
giving an account of his intense attachment to his idols the poet addresses
his Muslim readers as follows:
EBTE S PP SR PN
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Only a true lover of God can appreciate the value of devotion even though
it is directed to gods in which he himself does not believe. The folly of our
preachers of toleration consists in describing the attitude of the man who is
jealous of the boundaries of his own faith as one of intolerance. They
wrongly consider this attitude as a sign of moral inferiority. They do not
understand that the value of his attitude is essentially biological, where the
members of a group feel, either instinctively or on the basis of rational
argument, that the corporate life of the social organism to which they
belong is in danger, their defensive attitude must be appraised in reference
mainly to a biological criterion. Every thought or deed in this connection
must be judged by the life value that it may possess. The question in this
case is not whether the attitude of an individual or community towards the
man who is declared to be a heretic is morally good or bad. The question is

whether it is life-giving or life-destroying.”

Pandit Jawahar Lal Nehru seems to think that a society founded on religious

principles necessitates the institution of Inquisition. This is indeed true of the

history of Christianity; but the history of Islam, contrary to the Pandit’s logic,

shows that during the last thirteen hundred years of the life of Islam, the institution

of Inquisition has been absolutely un- known in Muslim countries. The Quran

expressly prohibits such an institution. “Do not seek out the shortcomings of
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others and carry not tales against your brethren." Indeed the Pandit will find from
the history of Islam that the Jews and Christians, fleeing from religious
persecution in their own lands, always found shelter in the lands of Islam. The two
propositions on which the conceptual structure of Islam is based are so simple that
it makes heresy in the sense of turning the heretic outside the fold of Islam almost
impossible. It is true that when a person declared to be holding heretical doctrines
threatens the existing social order, an independent Muslim State will certainly take
action; but in such a case the action of the State will be determined more by
political considerations than by purely religious ones. | can very well realize that a
man like the Pandit, who is born and brought up in a society which has no well-
defined boundaries and consequently no internal cohesion, finds it difficult to
conceive that a religious society can live and prosper without State-appointed
commissions of enquiry into the beliefs of the people. This is quite clear from the
passage which he quotes from Cardinal Newman and wonders how far | would
accept the application of the Cardinal's dictum to Islam. Let me tell him that there
is a tremendous difference between the inner structure of Islam and Catholicism
wherein the complexity, the ultra-rational character and the number of dogmas
has, as the history of Christianity shows, always fostered possibilities of fresh
heretical interpretations. The simple faith of Muhammad is based on two
propositions — that God is One, and that Muhammad is the last of the line of
those holy men who have appeared from time to time in all countries and in all
ages to guide mankind to the right ways of living. If, as some Christian writers
think, a dogma must be defined as an ultra rational proposition which for the
purpose of securing religious solidarity must be assented to without any
understanding of its metaphysical import, then these two simple propositions of
Islam cannot be described even as dogmas : for both of them are supported by the
experience of mankind and are fairly amenable to rational argument The question
of a heresy, which needs the verdict, whether the author of it is within or without
the fold, can arise, in the case of a religious society founded on such simple
propositions, only when the heretic rejects both or either of these propositions
Such heresy must be and has been rare in the history of Islam which, while jealous
of Its frontiers, permits freedom of interpretation within these frontiers And since
the phenomenon of the kind of heresy which affects the boundaries of Islam has
been rare in the history of Islam, the feeling of the average Muslim is naturally
intense when a revolt of this kind arises. That is why the feeling of Muslim Persia
was so intense against the Bahais that is why the feeling of the Indian Muslims is

S0 intense against the Qadianis.
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It is true that mutual accusations of heresy for differences in minor points
of law and theology among Muslim religious sects have been rather
common. In this indiscriminate use of the word kufr both for minor
theological points of difference as well as for the extreme cases of heresy
which involve the excommunication of the heretic, some present-day
educated Muslims who possess practically no knowledge of the history of
Muslim theological disputes, see a sign of social and political disintegration
of the Muslim community. This, however, is an entirely wrong notion. The
history of Muslim theology shows that natural accusation of heresy on
minor points of difference has, far from working as a disruptive forces,
actually given an impetus to synthetic theological thought " When we read
the history of development of Mohammaden law,” says Prof. Hurgrounje,
we find that, on the one hand, the doctors of every age, on the slightest
stimulus, condemn one another to the point of mutual accusations of heresy
; and, on the other hand, the very same people with greater and greater
unity of purpose try to reconcile the similar quarrels of their predecessors.’
The student of Muslim theology knows that among Muslim legists this kind
of heresy is technically known as “ heresy below heresy,' i.e. the kind or
heresy which does not involve the excommunication of the culprit It may
be admitted, however, that in the hands of mullas whose intellectual
laziness takes all oppositions of theological thought as absolute and is
consequently blind to the unity in difference, this minor heresy may
become a source of great mischief This mischief can be remedied only by
giving to the students of our theological schools a clearer vision of the
synthetic spirit of Islam, and by reinitiating them into the function of
logical contradiction as a principle of movement in theological dialectic
The question of what may be called major heresy arises only when the
teaching of a thinker or a reformer effects the frontiers of the faith of Islam.
Unfortunately this question does arise in connection with the teachings of
Qadianism. It must be pointed out here that the Ahmadi movement is
divided into two camps, known as the Qadianis and the Lahoris. The former
openly declare the founder to be a full prophet; the latter, either by
conviction or policy, have found it advisable to preach an apparently toned
down Qadianism. However, the question whether the founder of Ahmadism
was a prophet, the denial of whose mission entails what I call the “ major
heresy ” is a matter of dispute between the two sections. It is unnecessary
for my purposes to judge the merits of this domestic controversy of the

Ahmadis. | believe, for reasons to be explained presently, that the idea of a
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full prophet whose denial entails the denier’s excommunication from Islam
Is essential to Ahmadism; and that the present head of the Qadianis is far
more consistent with the spirit of the movement than the Imam of the

Lahoris.

The cultural value of the idea of Finality in Islam | have fully explained
elsewhere. Its meaning is simple: No spiritual surrender to any human
being after Muhammad who emancipated his followers by giving them a
law which is realizable as arising from the very core of human conscience.
Theologically the doctrine is that the socio-political organization called
“Islam™ is perfect and eternal. No revelation, the denial of which entails
heresy, is possible after Muhammad. He who claims such a revelation is a
traitor to Islam. Since the Qadianis believe the founder of the Ahmadiyya
movement to be the bearer of such a revelation, they declare that the entire
world of Islam is infidel. The founder's own argument, quite worthy of a
mediaeval theologian, is that the spirituality of the Holy Prophet of Islam
must be regarded as imperfect if it is not creative of another prophet. He
claims his own prophethood to be an evidence of the prophet-rearing power
of the spirituality of the Holy Prophet of Islam. But if you further ask him
whether the spirituality of Muhammad is capable of rearing more prophets
than one. his answer is “No.” This virtually amounts to saying:
“Muhammad is not the last Prophet; I am the last.” Far from understanding
the cultural value of the Islamic idea of Finality in the history of mankind
generally and of Asia especially, he thinks that Finality in the sense that no
follower of Muhammad can ever reach the status of Prophethood is a mark
of imperfection in Muhammad’s Prophethood. As I read the psychology of
his mind he, in the interest of his own claim to Prophethood, avails himself
of what he describes as the creative spirituality of the Holy Prophet of
Islam and at the same time deprives the Holy Prophet of his Finality by
limiting the creative capacity of his spirituality to the rearing of only one
prophet, i.e., the founder of the Ahmadiyya movement. In this way does the
new prophet quietly steal away the Finality of one whom he claims to be
his spiritual progenitor. He claims to be buruz (Js.2) of the Holy Prophet of
Islam insinuating thereby that being a buruz of him, his © finality ’ is
virtually the Finality of Muhammad ; and that this view of the matter,
therefore, does not violate the Finality of the Holy Prophet. In identifying
the two finalities, his own and that of the Holy Prophet, he conveniently
loses sight of the temporal meaning of the idea of finality. It is, however,
obvious that the word buruz in the sense even of complete likeness, cannot
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help him at all ; for the buruz must always remain the other side of its
original. Only in the sense of reincarnation a buruz becomes identical with
the original. Thus if we take the word buruz to mean " like in spiritual
qualities ” the argument remains ineffective ; if, on the other hand, we take
it to mean reincarnation of the original in the Aryan sense of the word, the
argument becomes plausible ; but its author turns out to be only a Magian

in disguise.

It is further claimed on the authority of the great Muslim mystic,
Muhyuddin Ibn-i-Arabi of Spain, that it is possible for a Muslim saint to
attain, in his spiritual evolution, to the kind of experience characteristic of
the Prophetic consciousness. | personally believe this view of Sheikh
Muhyuddin Ibn-i-Arabi to be psychologically unsound; but assuming it to
be correct, the Qadiani argument is based on a complete misunderstanding
of his exact position. The Sheikh regards it as a purely private achievement
which does not, and in the nature of things cannot, entitle such a saint to
declare that all those who do not believe in him are outside the pale of
Islam. Indeed, from the Sheikh’s point of view, there may be more than one
saint, living in the same age or country, who may attain to Prophetic
consciousness. The point to be seized is that while it is psychologically
possible for a saint to attain to Prophetic experience his experience will
have no socio-political significance making him the centre of a new
organization and entitling him to declare this organization to be the

criterion of the faith or disbelief of the followers of Muhammad.

Leaving his mystical psychology aside | am convinced from a careful study
of the relevant passages of the Futuhat that the great Spanish mystic is as
firm a believer in the Finality of Muhammad as any orthodox Muslim. And
If he had seen in his mystical vision that one day in the East some Indian
amateur in Sufism would seek to destroy the Holy Prophet’s Finality under
the cover of his mystical psychology, he would have certainly anticipated
the Indian Ulma in warning the Muslims of the world against such traitors

to Islam.

Coming now to the essence of Ahmadism. A discussion of its sources and
of the way in which pre-Islamic Magian ideas have, through the channels of
Islamic mysticism, worked on the mind of its author would be extremely
interesting from the standpoint of comparative religion. It is, however,

impossible for me to undertake this discussion here. Suffice it to say that

115



116 W.P.No. 3862, 3847, 3896 & 4093/2017

the real nature of Ahmadism is hidden behind the mist of mediaeval
mysticism and theology The Indian Ulma, therefore, took it to be a purely
theological movement and came out with theological weapons to deal with
it. | believe, however, that this was not the proper method of dealing with
the movement: and that the success of the Ulma was, therefore, only partial.
A careful psychological analysis of the revelations of the founder would
perhaps be an effective method of dissecting the inner life of his
personality. In this connection I may mention Maulvi Manzoor Elahi’s
collection of the founder’s revelations which offers rich and varied material
for psychological research. In my opinion the book provides a key to the
character and personality of the founder; and | do hope that one day some
young student of modern psychology will take it up for serious study. If he
takes the Quran for his criterion, as he must for reasons which cannot be
explained here, and extends his study to a comparative examination of the
experiences of the founder of the Ahmadiyya movement and contemporary
non- Muslim mystics, such as Ram Krishna of Bengal, he is sure to meet
more than one surprise as to the essential character of the experience on the

basis of which prophethood is claimed for the originator of Ahmadism.

Another equally effective and more fruitful method, from the standpoint of
the plain man, is to understand the real content of Ahmadism in the light of
the history of Muslim theological thought in India, at least from the year
1799. The year 1799 is, extremely important in the history of the world of
Islam. In this year fell Tippu and his fall meant the extinguishment of
Muslim hopes for political prestige in India. In the same year was fought
the battle of Navarino which saw the destruction of the Turkish fleet.
Prophetic were the words of the author of the chronogram of Tippu's fall
which visitors of Serangapatam find engraved on the wall of Tippu's
mausoleum: “Gone is the glory of Ind as well as of Roum." Thus in the year
1799 the political decay of Islam in Asia reached its climax. But just as out
of the humiliation of Germany on the day of Jena arose the modern German
nation, it may be said with equal truth that out of the political humiliation
of Islam in the year 1799 arose modern Islam and her problems. This point
I shall explain in the sequel For the present I want to draw the reader’s
attention to some of the questions which have arisen in Muslim India since

the fall of Tippu and the development of European imperialism in Asia.

Does the idea of Caliphate in Islam embody a religious institution? How are

the Indian Muslims and for the matter of that all Muslims outside the
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Turkish Empire related to the Turkish Caliphate? Is India jihad-ul-Harb or
Dar-ul-Islam? What is the real meaning of the doctrine of Jihad in Islam?
What is the meaning of the expression “from amongst you” in the Quranic
verse: “Obey God, obey the Prophet and the masters of the affair i.e., rulers
from amongst you ?”” What is the character of the tradition of the Prophet
foretelling the advent of Imam Mehdi? These questions and some others,
which arose subsequently, were, for obvious reasons, questions for Indian
Muslims only. European imperialism, however, which was then rapidly
penetrating the world of Islam was also intimately interested in them. The
controversies, which these questions created, form a most interesting
chapter in the history of Islam in India. The story is a long one and is still
waiting for a powerful pen. Muslim politicians whose eyes were mainly
fixed on the realities of the situation succeeded in winning over a section of
the Ulma to adopt a line of theological argument which as they thought
suited the situation but it was not easy to conquer by mere logic the beliefs
which had ruled for centuries the conscience of the masses of Islam in
India. In such situation logic can either proceed on the ground of political
expediency or on the lines of a fresh orientation of texts and traditions. In
either case the argument will fail to appeal to the masses. To the intensely
religious masses of Islam only one thing can make a conclusive appeal, and
that is Divine Authority. For an effective eradication of orthodox beliefs it
was found necessary to find a revelational basis for a politically suitable
orientation of theological doctrines involved in the questions mentioned
above. This revelational basis is provided by Ahmadism. And the Ahmadis
themselves claim this to be greatest service rendered by them to British
imperialism. The prophetic claim to a revelational basis for theological
views of a political significance amounts to declaring that those who do not
accept the claimant’s views are infidels of the first water and destined for
the flames of Hell. As | understand the signification of the movement, the
Ahmadis belief that Christ died the death of an ordinary mortal, and that his
second advent means only the advent of a person who is spiritually, ‘like
unto him,” give the movement some sort of a rational appearance ; but they
are not really essential to the spirit of the movement. In my opinion they are
only preliminary steps towards the idea of full Prophethood which alone
can serve the purposes of the movement eventually brought into being by
new political forces. In primitive countries it is not logic but authority that
appeals. Given a sufficient amount of ignorance, credulity which strangely

enough sometimes co-exists with good intelligence, and a person
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sufficiently audacious to declare himself a recipients of Divine revelation
whose denial would entail eternal damnation, it is easy, in a subject.
Muslim country, to invent a political theology and to build a community
whose creed is political servility. And in the Punjab even an ill-woven net
of vague theological expressions can easily capture the innocent peasant
who has been for centuries exposed, to all kind of exploitation. Pandit
Jawahar Lal Nehru advises the orthodox of all religions to unite and thus to
delay the coming of what he conceives to be Indian Nationalism. This
ironical advice assumes that Ahmadism is a reform movement ; he does not
know that as far as Islam in India is concerned Ahmadism involves both
religious and political issues of the highest importance. AS | have explained
above the function of Ahmadism in the history of Muslim religious thought
is to furnish a revelational basis for India’s present political subjugation.
Leaving aside the purely religious issues, on the ground political issues
alone it does not lie in the mouth of a man like Pandit Jawahar Lal Nehru to
accuse Indian Muslims of reactionary conservatism. | have no doubt that if
he had grasped the real nature of Ahmadism he would have very much
appreciated the attitude of Indian Muslims towards of a religious

Movement which claims Divine authority for the woes of India.

Thus the reader will see that the pallor of Ahmadism which we find on the
cheeks of Indian Islam today is not an abrupt phenomenon in the history of
Muslim religious thought in India. The ideas which eventually shaped
themselves in the form of this movement became prominent in theological
discussions long before the founder of Ahmadism was born. Nor do | mean
to insinuate that the founder of Ahmadism and his companions deliberately
planned their programme. | dare say the founder of the Ahmadiyya
movement did hear a voice; but whether this voice came from the God of
Life and Power or arose out of the spiritual impoverishment of the people
must depend upon the nature of the movement which it has created and the
kind of thought and emotion which it has given to those who have listened
to it. The reader must not think that I am using metaphorical language. The
life-history of nations shows that when the tide of life in a people begins to
ebb, decadence itself becomes a source of inspiration, inspiring their poets,
philosophers, saints, statesmen, and turning them into a class of apostles
whose sole ministry is to glorify, by the force of a seductive art of logic, all
that is ignoble and ugly in the life of their people. These apostles
unconsciously clothe despair in the glittering garment of hope, undermine

the traditional values of conduct and thus destroy the spiritual virility of
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those who happen to be their victims. One can only imagine the rotten state
of a people’s will who are, on the basis of divine authority, made to accept
their political environment as final. Thus all the actors who participated in
the drama of Ahmadism were, | think, only innocent instruments in the
hands to decadence. A similar drama had already been acted in Persia ; but
it did not lead, and could not have led, to the religious and political issues
which Ahmadism has created for Islam in India. Russia offered tolerance to
Babism and allowed the Babis to open their first missionary centre in
Ishgabad. England showed Ahmadis the same tolerance in allowing them to
open their first missionary centre in Woking. Whether Russia and England
showed this tolerance on the ground of imperial expediency or pure broad-
mindedness is difficult for us to decide. This much is absolutely clear that
this tolerance has created difficult problems for Islam in Asia. In view of
the structure of Islam, as | understand it, | have not the least doubt in my
mind that Islam will emerge purer out of the difficulties thus created for
her. Times are changing. Things in India have already taken a new turn.
The new spirit of democracy which is coming to India is sure to disillusion
the Ahmadis and to convince them of the absolute futility of their
theological invention. Nor will Islam tolerate any revival of mediaeval
mysticism which has already robbed its followers of their healthy instincts
and given them only obscure thinking in return. It has, during the course of
the past centuries, absorbed the best minds of Islam leaving the affairs of
the State to mere mediocrities. Modern Islam cannot afford to repeat the
experiment. Nor can it tolerate a repetition of the Punjab experiment of
keeping Muslims occupied for half a century in theological problems which
had absolutely no bearing on life. Islam has already passed into the broad
daylight of fresh thought and experience ; and no saint or prophet can bring

it back to the fogs of mediaeval mysticism...............

In the end he contradicted Pandit Nehru's assertion that Qadianis and Ismailis fell
under the same category. Unlike Qadianis, Ismailis believed in basic principles of
Islam, he explained.

“The above paragraphs briefly sum up the exact situation in the world of
Islam today. If this is properly understood it will become clear that the
fundamentals of Islamic solidarity are not in any way shaken by any
external or internal forces. The solidarity of Islam, as | have explained
before, consists in a uniform belief in the two structural principles of Islam

supplemented by the five well-known “practices of the faith." These are the
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first essentials of Islamic solidarity which has, in this sense, existed ever
since the days of the Holy Prophet until it was recently disturbed by the
Bahais in Persis and the Qadianis in India. It is a guarantee for a practically
uniform spiritual atmosphere in the world of Islam. It facilitates the
political combination of Muslim States, which combination may either
assume the form of a world State (ideal) or of a league of Muslim States, or
of a number of independent States whose pacts and alliances are determined
by purely economic and political considerations. That is how the
conceptual structure of this simple faith is related to the process of time.
The profundity of this relation can be understood only in the light of certain
verses of the Quran which it is not possible to explain here without drifting
away from the point immediately before us. Politically, then, the solidarity
of Islam is shaken only when Muslim States war on one another; religiously
it is shaken only when Muslims rebel against any of the basic beliefs and
practices of the Faith. It is in the interest of this eternal solidarity that Islam
cannot tolerate any rebellious group within its fold. Outside the fold such a
group is entitled to as much toleration as the followers of any other faith. It
appears to me that at the present moment Islam is passing through a period
of transition. It is shifting from one form of political solidarity to some
other form which the forces of history have yet to deter- mine Events are so
rapidly moving in the modern world that it is almost impossible to make a
prediction. As to what will be the attitude towards non-Muslims of a
politically united Islam, if such a thing ever comes, is a question which
history alone can answer All that | can say is that, lying midway between
Asia and Europe and being a synthesis of Eastern and Western outlooks on
life, Islam ought to act as a kind of intermediary between the East and the
West But what if the follies of Europe create an irreconcilable Islam " As
things are developing in Europe from day to day they demand a radical
transformation of Europe’s attitude towards Islam. We can only hope that
political vision will not allow itself to be obscured by the dictates of
imperial ambition or economic exploitation. In so far as India is concerned
I can say with perfect confidence that the Muslims of India will not submit
to any kind of political idealism which would seek to annihilate their
cultural entity. Sure of this they may be trusted to know how to reconcile
the claims of religion and patriotism. One word about His Highness the
Agha Khan. What has led Pandit Jawahar Lai Nehru to attack the Agha
Khan it is difficult for me to discover. Perhaps he thinks that the Qadianis

and the Ismailis fall under the same category. He is obviously not aware
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that however the theological interpretation of the Ismailis may err, they

believe in the basic principles of Islam. It is true that they believe in a

perpetual Imamate; but the Imam according to them is not a recipient of

divine revelation. He is only an expounder of the law. It is only the other
day (vide the Star of Allahabad, March 12, 1934) that His Highness the

Agha Khan addressed his followers as follows:

“Bear witness that Allah is One. Muhammad is the Prophet of
Allah. Quran is the Book of Allah. Kaaba is the Qibla of all. You
are Muslims and should live with Muslims. Greet Muslims with
Assalam-o-Alaikum. Give your children Islamic names. Pray with
Muslim congregations in mosques. Keep fast regularly. Solemnize
your marriages according to Islamic rules of nikah. Treat all
Muslims as your brothers."

It is for the Pandit now to decide whether the Agha Khan represents the

solidarity of Islam or not?”

In a letter written to Pandit Jawahar Lai Nehru on 21 June, 1936 Dr Igbal stated

that Ahmadis are traitors both to India and Islam.
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“My dear Pandit Jawaharlal,

Thank you so much for your letter which | received
yesterday, at the time I wrote in reply to your articles | believed
that you had no idea of the political attitude of the Ahmadis.
Indeed the main reason why | wrote a reply was to show, especially
to you, how Muslim loyalty had originated and how eventually it
had found a revelational basis in Ahmadism. After the publication
of my paper | discovered, it my great surprise, that even the
educated Muslims had no idea of the historical causes which had
shaped the teachings of Ahmadism. Moreover, your Muslim
admires in the Punjab and elsewhere felt perturbed over your
articles as they thought you were in sympathy with the Ahmadiyya
movement. This was mainly due to the fact that the Ahmadis were
jubilant over your articles. The Ahmadi Press was mainly
responsible for this misunderstanding about you. However | am
glad to know that my impression was erroneous. | myself have little
interest in theology, but had to dabble in it a bit in order to meet
the Ahmadis on their own ground. I assure you that my Paper was

written with the best of intentions for Islam and India. | have no
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doubt in my mind that the Ahmadis are traitors both to Islam and

India.

I was extremely sorry to miss the opportunity of meeting you in
Lahore. I was very ill in those days and could not leave my rooms.
For the last two years | have been living a life practically of
retirement on account of continued illness. Do let me know when
you come to the Punjab next. Did you receive my letter regarding
your proposed Union for Civil Liberties? As you do not

acknowledge it in your letter | fear it never reached you.

Yours sincerely,
Mohammad Igbal”

52.  Dr. Muhammad Igbal's writings on Qadianism had a great bearing on the
minds of Muslims. There developed a considerable resentment in India and the
Islamic world for the Qadiani heresy. It was the result of Dr Igbal's struggle
against Qadianyatthat Anjuman-i-Hamayat-i-Islam, Lahore passed a resolution in
its annual session of 1935 against the inclusion of Sir Zafarullah in the Viceroy's
Executive Council as a Muslim member. Dr Igbal presided over the session and
Maulana Zafar Aii Khan moved the resolution with the popular support. The next
year (1936) members of the Ahmadya community were expelled from the
Anjuman. It proved fatal for Mirza Yaqub Beg, a senior Ahmadi of Lahore Jamat

and member of the Anjuman'’s General Council.

53.  One of the most alarming issues, which had, and still has, serious
repercussions for the State of Pakistan, is the non-disclosure of actual strength of
the Qadianis in the Country. It has emerged on record that the actual population
was never disclosed. The ‘figures in papers’ have always been kept at so minimal
that the identity of majority of the community is intentionally kept hidden so as to
enable them to infiltrate within the State institutions by posing themselves as
Muslims. The situation was well-noticed by the members of the Special
Committee of the Parliament in the year 1974. The members belonging to
different parties, and most importantly the progressive members of the Committee
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belonging to ruling Pakistan People’s Party, raised very pertinent questions and

expressed serious concerns in this regard. Extracts from reported speeches (of few

of them) at the Committee are reproduced herein below to make the point

illustrate:

Dr. Ghulam Hussain, a PPP leader and Parliamentarian from Jhelum, on 05"

September, 1974, questioned the numerical strength as follows:

“We have asked both groups of Qadianis about their numerical
strength in Pakistan? They tried to avoid telling the actual figure.
They have taken different positions. Once it was told 35 lacs, on
other occasion 30 lacs and even said that we have no record. You
know that they have record of each and every member. Whenever a

new entrant is included in the group, he provides his all details”

Sardar Moula Bakhsh Soomro, Member Parliament, belonged to Pakistan

Peoples Party from Sukkur, while delivering his speech on 02nf September, 1974

stated that:

“Sir, it is now crystal clear that this (Qadianism) was a plot and the
plot with all its ramifications has been discussed here and after that
there can be no two opinions that according to Muslim conception
they are nothing but “Kafir’. That being quite clear, then the
conclusion or the step that would be taken after clarification is to
have them declared not only as non-Muslims but even their
publications and literature should be banned. Sir, their (Qadianis)
expressions are clear; there only target is the Shann of Hazrat
Muhammad (peace be upon him) and they want that “Shann”
(Magnificence) and feel this the only object to be achieved. So , Sir,

their publications should be banned.”

Dr. Mrs. Ashraf Khatoon Abbasi, representing women, associated with PPP

from Larkana, delivered her speech on 05" September, 1974 and pointed it out

that:
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“Sir, after hearing the discussions and the speeches of the honorable
members and the “Mahzarnamas” that have been produced in this

august Special Committee, and the cross-examination of two leaders
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of Ahmadi Jamaat, has crystallized and there is no doubt that these
Ahmadis and Qadianis or whatever you call them are not amongst
us. They are not one with us, the Muslims as we are, | want to
emphasize that the women population of Pakistan are as much

concerned about this issue as the male population of Pakistan.

We know, Sir, that the issue has crystallized and we are going to
pass certain laws to solve this issue once for all. After this issue is

solved, we will have to comb it after-effects of the solution. “

Malik Muhammad Suleiman, a PPP Parliamentarian from Narowaal, while

expressing his concerns on 05" September, 1974 said that:

“Our Friends have wused the word “AHMADIS” FOR
“OQUADIANIS OR MIRZAIS”. WE HAVE A STRONG
OBJECTION ON IT. THEY ARE NOT “AHMADIS”. IT SIMPLY
MEANS THAT THIS WAY WE ARE BEING TAUGHT
REPUGNANCE TO OUR HOLY PROPHET (PBUH). IT HAVE
REMONSTRATED REPEATEDLY THAT IT IS NOT AN
AHMEDI ISSUE, RATHER IT IS QUADIANI ISSUE. Mirza

sahib has proclaimed that after triumph, they will go return back to

Qadian (India), so it simply means they are not true Pakistanis even.
Their agenda is quite similar to that of Israelis. If the whole Qadianis
setup is closely observed, it becomes clear that it is a dangerous
group. Their religion is only an illusion and their organization is like

Zionists.”

Professor Ghafoor Ahmed, a leader and MNA from Jamat-e-Islami, highlighted

the issue while commenting that:

124

“After amendment in the constitution, necessary legislation shall be
made, and it is to be seen that which laws are to be amended. | do
not want to go into details, but | can only point it out that a number
of laws would be required to be amended and after amendment to
the constitution such amendments in laws would be imperative. And
the most urgent and crucial step, in this regard , would be to conduct
census of Ahmedi Community, as both the groups of Quadinis,
Lahori and Rabwah, have expressed their ignorance about their
actual followers. 1 am unable to understand that how such an

organized community is unaware of its actual number of followers?”



125 W.P.No. 3862, 3847, 3896 & 4093/2017

Moulana Zafar Ahmed Ansari, a leader of Pakistan movement and a Member of

Parliament, stated on 06" of September that:

“Mirza Ghulam Ahmed had requested the Government in the year
1901 that our followers must be treated (Counted) separately in the
census. That request was acceded to by the then English Government
and the same was acted upon up till 1931, however, in 1941 that
distinction was ignored. It is any request that we shall again act upon

that request and they shall be counted separately in the census.”

Mr. Abdul Hafeez Pirzada, the Federal Minister of the Bhutto’s cabinet, on the

eve of 2" Constitutional Amendment made a crucial and historic speech on the

floor of the Parliament. He specifically addressed the issue of consequential

changes in laws and identification of numerical strength of Qadianis. While

expressing the will of the people of Pakistan, he voiced:
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“Having heard it at length, we can feel why a Muslim had such a
deep and emotional reaction on this issue. One thing that emerged as
a result of our deliberations and sittings and discussions is that our
concept as popularly understood by Muslims of the finality of
Prophethood of Muhammad (PEACE BE UPON HIM) is a
fundamental article of faith of all Muslims, and no matter what
happens., this fundamental article of faith of the finality of
Prophethood cannot be compromised by Muslims in any sense. That
is why, | said, sir, that this was not an issue of the Government, this
was not an issue of the opposition; we had to treat it as a national
issue, and the nation could ill afford to divide itself on such a vital
issue and therefore, the effort of the Government, through the
Government leader, the Prime minister of Pakistan, as also all our
friends who sit across the floor, was to look and search for a
consensus, so that the nation should not be divided on such a vital
issue and the decision of the National Assembly should come

unanimously and by consensus.

Sir, let me make it absolutely clear that Article 20 of our constitution
gives fundamental right of profess, propagate and practice one’s own
religion and every community shall be at liberty to do so, to profess,

propagate and practice their own religion, but, as I said, Muslims’
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finality of Prophethood, as would be defined in article 2600f the
Constitution, is an article which is fundamental in faith. Therefore,
we propose to recommend that the Pakistan Panel Code should be
amended in section 295(a) by the addition of an Explanation. There
is already a clause in the Pakistan Penal Code, which prohibits
people from propagating religion in a manner so as to be offensive to
other religious beliefs. Therefore, all Muslims because we cannot
stop others from practicing or professing or propagating their own
religion but if a person is a Muslims who profess, practice of
propagate against the concept of Finality of Prophethood
Muhammad (peace be upon him) as set out in clause (3) of Article

260 shall be punishable under the section.

Sir, naturally, with these amendments, there will be
CONSEQUENTIAL PROCEDURAL AMENDMENTS OR
CHANGES IN LAW OR RULES OR FORMS OR PRACTICES,
such as_THE NATIONAL REGISTRATION ACT AND THE
ELECTORAL RULES, and it would also be a recommendation for

consideration that such consequential amendments may be made

by Government at relevant time because there might be some laws
where entries might have to be charged, giving_ENTRIES OF
PEOPLE ETC, AND OF PERSONS and so on and so forth.’’

But after the 2" Constitutional Amendments, neither the consequential changes in
laws could have been made, perhaps due to political crisis and breakdown of
constitutional setup by the military, nor the dream of ‘the entries of people etc,

and of persons and so on and so forth’ could be fulfilled.

54, I have mentioned the historical events, the views of Muslim leaders,
Ulemas and Scholars, Parliamentarians and the struggle of people of Pakistan
against Qadianism at some length to elucidate the following points:-

(1) The Qadianism has been viewed as a Non-musoim entity by the
Muslims, which led to their ultimate declaration as such by way of

Constitutional Amendment.

(i)  The Constitutional Amendments have even passed the test of judicial

review by the superior Courts of the country.
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The Qadiani problem has political foundations and motives. In view
of the matter a continuOous demand has been raised to make
provisions to practically dissociate Qadianis from Islam and
Muslims. In this regard the Ordinance, 1984 was promulgated,
which was aimed to take measures to give effect the 2"

Constitutional amendment to some extent.

The Ordinance, 1984 has also passed the test of judicial review from
the superior Courts of the country and it has been held as a valid law
in consonance with the Constitutional guarantees, rights of the

minorities and freedom of religion.

The Federal Government was required to make corresponding
amendments in the other laws to give effect to the Constitutional

mandate, but unfortunately this could not have done.

That phenomenon of the infiltration of Qadianis by posing
themselves as Muslims, in the State institutions and key posts,
including the high Constitutional offices was to be addressed,
effectively but no step were taken towards this direction, although
the same has been the demand of the nation and mandate of 2"

Constitutional Amendment.

The Qadiani issue has always been a core issue in the country and
even before the independence which has even resulted in military
interventions, toppling of government and Constitutional
breakdown. The sensitivity of the issue required immediate measures
but the Federal government did not take effective measures, which
resulted into failure of Government machinery during recent

Faizabad sit in, and this threat continues in future as well.

In view of the above, the Court was called upon by the Petitioners, more

particularly, in W.P.No. 3862/2017, to issue directions for a separate data base

of individuals belonging to Qadiani group/Lahori group entering in civil service

so that in future they may not be posted in offices involving sensitive matters

such as raised in the instant petition and bring on record a detailed report
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showing individuals/officers belonging to Qadiani group/Lahori group currently

serving in the Federal Government with their respective portfolios.

55.  There can be no cavil to the proposition that this court is bound by the
dictums of the Federal Shariat Court falling under its jurisdiction in terms of
Article 203 GG of the Constitution and under Article 189 of the Constiution by the
law enunciated by the honourable Supreme Court of Pakistan. Therefore, the
matters which have attained finality, as enumerated in detail herein above, cannot

be touched upon.

In reply to the questions raised by the Court from the learned amicus

curiae, as to whether an Islamic State can enact any law whereby a non-Muslim

could, directly or indirectly, be allowed to pose or recognize himself as a

Muslim? And whether an Islamic State can permit the non-Muslim citizens to

pose themselves as Muslims?, the learned amicus curiae belonging to different
schools of thought, (i.e. Ahle Sunnah-wal-Jammat-Barelvi & Ahle Sunnah-wal-
Jammat-Deoband, Ahle Hadith and Ahle Tasheeh) were in unison that no such
authority is vested with an Islamic State to enact such law or to grant such
permission. Similarly, they are all in agreement with respect to other queries as
depicts from the detailed submissions noted earlier. With reference to the queries
mentioned above, the learned amicus curie has also explained the concept of
separate identity of the Muslims from non-Muslims in Islam, status of
Sha'a'irullah, their significance, measures an Islamic State is required to take to
maintain its separate identity and distinct charecteristics and the injunctions of
Islam to stop infilterations of non-Muslims within the Muslim community while
hiding their real faith and identity. All these submissions have been dealt with

herein below in detail:

A- INJUNCTIONS OF HOLY QURAN:
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While relying upon the verses from the Holy Quran, it has been emphasized that
the Allah has enjoined upon all Muslims to respect and venerate the Sha'a'irullah.
This command is one of those commands in the Holy Quran which has been made
repeatedly. The repetition of same in perspicuous declaration signifies its
importance and essential character in Islam, from which there is no escape and the
disobedience of same is sufficient to invite the Wrath of the God, not only in
private rather in collective sphere as well. The Decree of the God in the matter of

Shaa'irullah is to be found in following verses:

1. VERSE: 2:158

&}LJL)A} WU}LJU\AJLC\;;)&)MG\)\M\CAUAS dm‘}b.e.uu.aa})d\ M\u\
;;.\lc‘)S\.u‘m\u\A \).\;

Surely, al-Safa and al-Marwah are the symbols of Allah. Hence, whoever
performs Hajj (Full Pilgrimage) to the House (of Allah) or makes Umrah
(minor pilgrimage), will find that it is no sin for him to ambulate between
the two. And whoever does a good work voluntarily should know that
Allah is Appreciative, All-Knowing. (Surah 2: Verse 158)

2. VERSES: 22: 30-37
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[30] Such (was the purpose of building the Ka’bah) .Whosoever, then,
generated Allah’s sanctities will find it to be good for him in the sight of his
Lord. Cattle have been made lawful for you except those mentioned to you
(as unlawful). So shun the abomination of idols and shun all words of
falsehood.

[31] Become exclusively devoted to Allah, ascribing Divinity to none other
than Him. Whoso ascribes Divinity to aught beside Allah, it is as though he
fell down from the sky whereafter either the birds will snatch him away, or
the wind will sweep him to a distant place (causing him to be shattered to
pieces).

[32] Such is the fact. And whoso venerates the sanctity of all that have been
ordained as symbols of Allah surely does so because it is part of the true
piety of the hearts.
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[33] You may derived benefit (from sacrificial animals) until an appointed
time. Thereafter their place (of sacrifice) is near the Ancient House.

[34] For every people We Have laid down a ritual if sacrifice (_although
the purpose of the ritual is the same-) that they pronounce the name of
Allah over the cattle He has provided them. Your Lord is One God; so
submit yourself to Him alone. And give, (O Prophet) glad tidings to those
that humble themselves (before Allah), [35] whose hearts shiver whenever
Allah is mentioned, who patiently bear whatever affliction comes to them,
who establish Prayer, who spend (for good purpose) out of what We have
provided them.

[36] We have appointed sacrificial camels among the symbols of (devotion
to) Allah. There is much good in them for you. So make them stand (at the
time of sacrifice) and pronounce the name of Allah over them, and when
they fall down on their sides (after they are slaughtered), eat and also feed
them who do not ask and those who ask. Thus have We subjected these
animals that you may give thanks. [37] Neither their flesh reaches Allah for
the guidance He has bestowed upon you. Give glad tidings, (O Prophet), to
those who do good. (Surah:22|Ayat:30-37)

VERSE: 5:2

_,,’
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O you who have believed, do not violate the rites of Allah or [the sanctity
of] the sacred month or [neglect the marking of] the sacrificial animals and
garlanding [them] or [violate the safety of] those coming to the Sacred
House seeking bounty from their Lord and [His] approval. But when you
come out of ihram, then [you may] hunt. And do not let the hatred of a
people for having obstructed you from al-Masjid al-Haram lead you to
transgress. And cooperate in righteousness and piety, but do not cooperate
in sin and aggression. And fear Allah; indeed, Allah is severe in penalty.
(Surah:5]Ayat:2)

In the above verses of the Holy Quran, the term Sha’a’ir, has specific meanings

and connotation. The Muslim scholars belonging to different schools of thought

have explained the meaning of this expression in their respective commentaries of

the Holy Qur’an. The way this term/expression has been defined and explained in

different commentaries is significant to mention herein below:

Justice (R) Muhammad Taqi Usmani, has defined it:

The word sha‘a'r literally means such symbols which represent

certain realities. It implies those manifestations of shari'ah which

have been determined by Allah (SWT) as compulsory
requirements. Specially the sacred places of Hajj are included in
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Sha'a'rullah which must be revered & paid respect as a requirement
of faith.
(Tafseer Asaan Qur’an)
Moulana Salahuddin Yousaf has explained it in the following manner:

The word Sha'a'ir is the plural of Sha'irah which means a symbol or

an identification mark that is specified in the time of war to

recognize each other. Thus Shaa'rullah are those prominent &

distinctive commandments of Islam which form a distinctive

identity of a Muslim differentiating him from followers of other

religions.

(Tafseer Makkah)

Moulana Ishaaq Madni while commenting upon its meaning has defined it as
follows:
Sha’a’rullah means an act which Allah (SWT) has informed and

ordered human beings to perform. So each and every commandment

of Islam that is considered as its symbol is part of Sha'a'rullah.

(Tafseer Madani Kabeer)
Dr. Israr Ahmed has defined it in the following terms:
The singular of sha'a'ir is sha'irah which literally belongs to the word
‘sho'ur'. In this context everything which creates consciousness of
Allah (SWT), His attributes and His ultimate obedience in human
beings is considered as Sha'a'irullah. For the same reason, Safa,

Marwah, Baitullah and Magam-e-Ibrahim are called Sha'a'irullah.
(Tafseer Bayanul Quran)

Mufti Muhammad Shafi' in his most celebrated commentary states that:

The word Sha‘a'ir is plural of Sha'irah which means an emblem.

Things that are considered as distinctive_emblems for_a_specific

religion or a community are called its sha'a'ir. Islamic sha'a'ir are

those special commandments which are counted as identification
signs for a Muslim.

(Tafseer Maarif al-Quran)

Hafiz Abdussalam Bhattwi defines it as:
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Things which have been set up by Allah (SWT) to remind or create
consciousness of His greatness are called Sha‘a'irullah. Whoever

reveres and pays respect to these has a pious heart.

(Tafseer al-Quran)

Justice (R) Pir Karam Shah Al-Azhari in his famous commentary has defined it as:

It means the emblems to identify & recognize something or things

which differentiate between right and wrong are called

Sha'a'irullah.

(Tafseer Ziaul Qur'an)

Moulana Hafiz Ahmed Muhammad Hassan defined it as follows:

Sha'a'ir, emblems and symbols are specific for every nation and

person. Sha'a'ir of Allah (SWT) are those special rituals which have
been determined by Allah as distinctive signs for his obedient ones.
Observance of these emblems is an act of piousness. Non observance
of national identity signs considering them as inferior is an act of
disobedience of Allah. This attitude causes damage to national

solidarity.

(Tafseer Ahsan-ut-tafasir)

15,99

All the above mentioned definitions of “Sha'a'ir” given by the respected Scholars

have been elaborated by Syed Abu’l Alla Moudoodi in his commentary Taftheem

Ul Qur’an (Toward Understanding the Quran) as follows:
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“Whatever characteristically represents either a particular
doctrine, creed, way of thought or conduct is recognized as its

symbol.

For example, official flags, uniforms of the armed forced, coins,
notes, and stamps are symbols used by governments.

Cathedrals, altars and crosses are symbols of Christianity.

A special bunch of hair on the head, a special kind of bead-rosary

and the temple are symbols of Hinduism.

A turban, bracelet and kirpan (a special dagger kept by the Sikhs) are
symbols of the Sikh religion.
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The bummer and sickle are the symbols of Communism.

The followers of those ideologies are required to treat these

symbols with respect. If a person insults any symbol associated

with a particular ideology it is regarded as an act of hostility and if

the person concerned is himself a follower of that ideology then

that insult is considered to be tantamount to abandonment of, and

revolt against, it. The expression sha’a’ir Allah refers to all those

rites which, in opposition to polytheism and outright unbelief and

atheism, are characteristics symbols of exclusive devotion to God.”
(TAFHEEM-UL-QUR’AN)

From the above, it is quite evident that ritual symbols are the characteristic marks,
feature manifestations, and representation signs of a particular religion or
ideology. As an Islamic concept, they not only serve as outward appearance, or
apparent phenomenon, or peripheral form, or distinct peculiarity, or significant
mark, but also serve as the expression of feelings, obedience to the command of
the Allah and a symbol of unity and integrity of Ummah. While discussing the
religious symbols, it may be kept in mind that a religious symbol has the effect
comparable to none. The difference between an object as a religious symbol and a

neutral and profane object is the ritual behavior: it attracts rituals and observances

which are justified and explained by religious belief.

56.  One of the main examples of Ritual Symbols, says Lennard Ryden in his
expose titled The symbol of the centre and its religious function in Islam
(Religious Symbols and their Functions; Editd by HARALDS BIEZAIS) is the

Symbol of the Centre in Islam, the Ka’ba-tullah, called as Bait Ullah, Bait Ul

Har’am and the vicinity of Makah in which it is located attained the status of
“Umm-Ul-Quraa”, the Mother of Cities. The symbol is efficacious it has
psychological effects, it provokes and expresses emotions, spiritual experiences,
feelings of fellowship, of duties towards God and fellow-believers; not only do

these emotions visualize fundamental principles in Islam, but by the experience of
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the Symbol these ideas are integrated in the personality of the individual (or
rather: of millions of individuals!), with social and political consequences for his
actions. The fact that the Centre is invariably remembered as the kiblah, the
direction of the daily ritual behavior, creates a profound awareness of membership

of a community transcending ethnic, national and political boundaries.

57.  To be valid the prayers must be performed facing the kibla. The animal to
be slaughtered stands with its head towards the kibla. The dead is buried with his
face towards Mecca. The kibla determines the orientation of the mosques, and thus
indirectly, town plans thought the Muslim world. Mecca is also the goal of the
Pilgrimage. Macca's unique position and the sanctity of the Ka'ba are well

evidenced in the Quran:

""Behold! The first temple (bayt) that was founded for mankind, was
that in Makka, blessed, and a guidance to the worlds. In it are
evident signs, the place of Abraham (makam Ibrahim), and he who
enters it is safe. And it is incumbent on the humans before God to
make the pilgrimage to the temple, everyone who is able to do it."”
(Sura 3: 96)

The Centre, in this case, is a specific object, the Ka'ba, and, to a certain extent, the
City of Mecca as a whole, in their character of focus in the ritual geography of
Islam. In what way is the Ka'ba (and Mecca) as the Centre of the Muslim world a

symbol? What is the value of the symbol today? In short: What is the religious

function of the Symbol of the Centre in Islam?

. The sanctity and unique status of Mecca and of the Ka'ba is
indicated by the right of asylum: ""He who enters it is safe™ (Surah
3: 97/91, 28: 57 and 29: 67). Al Haram is inviolable, but its right of

asylum is not without limitations. It is not valid for unbelievers who

attack Muslims (Surah 2: 191/187), and a criminal who seeks refuge
there must not be offered food, so that he must soon surrender. The
inviolability also holds good for flora and fauna. Plants and animals

(with certain exceptions) are protected within the Haram of Mecca.

134 |



Vi.

Vil.

135

135 W.P.No. 3862, 3847, 3896 & 4093/2017

The ritual slaughter during the Pilgrimage is performed not at the
Ka'ba (as the Qur’an implies: Surah 22: 33/34) but in Mina. One
result of the ban on the killing of animals is the abundance of

pigeons at the Mosque of Mecca.

Mecca has become a Muslim world in miniature. Due to the
religious importance of Mecca strangers have settled there. All
ethnic groups and nationalities in Islam are to be found there. The
Ka' ba' s role as an object of devotion is also indicated by the fact
that pictures of the temple actually serve as "devotional icons”, in
homes and in mosques. The Symbol of the Centre tends to become

the symbol of the religion as a whole.

We may also note that the Imam of the Kaba is a personage of

importance, leading diplomatic delegations etc.

The reverence for the symbol is indicated also by the splendor and
beauty of the Mosque. The most important change in Mecca is the
reconstruction of the Mosque around the Ka'ba—the Ka'ba itself of

course remains intact.

Muslims from all over the world gather in Mecca. They meet fellow-
believers, all in the same clothing, performing the same rituals. It is
often emphasized that the brotherhood, the unity and the equality
of Islam are there made manifest as tangible experiences which the
Muslim should apply in his daily life; and through this yearly act the

whole of the Muslim community is purified.

The Ka'ba and the Haram of Mecca are not involved in the most
Important and constitutive rite of the hajj: AL-WUKUF, "the
standing™, at 'Arafat", in commemoration of the meeting between
Adam and Eve and of the Prophet Muhammad's (PBUH) Farewell

Sermon.

An important rite in both hajj and umra is THE TAWAF, the ritual

circumambulation of the Ka'ba. The tawaf is performed anti-

clockwise seven times, with the corner of the Black Stone as the

starting-point.  Circumambulation anti-clockwise is normally



viii.

XI.

Xil.

Xiii.

136

136 W.P.No. 3862, 3847, 3896 & 4093/2017

considered the more unusual form of the phenomenon in the world
of religions. Insofar as any interpretation of the rite is given, it is
called an act of obedience towards God. The rite, like the whole
ritual of the Pilgrimage, is regarded as instituted by Abraham. The
centre which is circumambulated is Abraham's temple. The tawaf of
departure is the concluding rite in both hajj and ‘'umra, performed
immediately before the pilgrim leaves Mecca. Expressions of strong

emotional involvement follow the performance of this rite.

Between the eastern corner and the door of the Ka'ba extends the
part of the north-eastern wall known as al-Multazam, where the
visitors press breast and face against the wall, their arms above their

heads", beseeching "the good things of this and the other world".

Makam Ibrahim is a stone north-east of the Ka'ba. Tradition says

that Abraham stood on this stone when building the temple.

The Zamzam well, east of the Ka'ba, is by tradition the source
which saved the life of Ismael when he and his mother Hajra
searched for water in the barren valley. Its water flow is considered

miraculous.

The connection between the family of Abraham and the Pilgrimage
Is accentuated by other ceremonies: Sa'y, the "*course’ between as-

Safa and al-Marwa commemorates Hajra's search for water.

The “Stoning of Satan" In Mind recalls Abraham's rejection of
Satan's temptation to disobey God's command to offer his son. The
implication of the ceremony is that the pilgrim renounces evil, and is

ready to fight against temptations.

The rite of slaughtering in Mina—which coincides with the
celebration of 'Eid al-adha throughout the Muslim world—derives
from the legend of Abraham's sacrifice and commemorates his
obedience. The significance of the rite is stated to be the
manifestation of willingness to renounce, to sacrifice one's property
(or even one's life). It is also said to remind the pilgrim of his duty to

help the needy.
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xiv.  Many have testified that the Pilgrimage, nay, already the mere sight
of Ka'ba, can provoke extremely strong feelings. It is described as a

deep religious experience, a source of spiritual joy, a "rebirth".

xv.  The Black Stone—though not mentioned in the Quran—is regarded
as the remnant of Abraham's and Ismael's Ka'ba. Sometimes it is
associated with the "covenant" between God and the children of
Adam (cf. Sura 7: 172/171).

xvi.  The Ka'ba is regarded as "the very symbol of monotheistic belief ’,
says Zaki Badawi. The Ka'ba, and Mecca, is the Centre of Islam's
"topographical religiosity". The Symbol of the Centre in Islam is, on
the one hand, the tangible object, the City and the temple, and on the
other the ritual behavior concerned with the Centre, i.e. tawaf, kibla
etc. (Lennard Ryden; The symbol of the centre and its religious
function in Islam in Religious Symbols and their Functions; Edited
by HARALDS BIEZAIS)

58.  Leaving aside all other ritual symbols, | have focused on Pilgrimage to
demonstrate that how much of religious belief of Muslims around the world is
connected with this ‘symbol’ alone! If I go on to explain other ‘Symbol’ related to
Islam, the discussion would have no end. Every ritual of Islam has its own peculiar
features, its own world view, its own inner-purpose and function, which
distinguishes it from other religions of the world. In these verses of the Holy
Quran a great stress has been laid on the significance of the ‘Ritualistic
identification’. Ritual symbols of every religion have a distinct characteristic
feature; and the ritual performance of a particular religion is an instrument of
expression, of communication, of knowledge and of control. There is a worldview
behind every ritual. Every ritual act and performance has a function and purpose.
The function or purpose may be latent or manifest, but the ritual behavior of the

followers transmits some religious or other message to the participants aware of

their meanings, which cannot be ignored.

B- AUTHORITY OF SUNNAH:
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Another aspect of the matter is that the ritual symbols of Islam have a close
connection with the Prophet (PBUH). The performance of the obligation of five
times daily prayers from call of prayer to the mandatory ablution; the concept of
Igamat; the gathering at the Mosque; the offering of Namaz together in the
leadership of one Imam; the recitation of verses from Holy Quran; the actions
symbols of sublimation by way of Qayam, Ruku, Sajood, everything has been
taught by the Holy Prophet (PBUH) himself. The Holy Prophet (PBUH) said that
‘Offer prayer as you see me praying’. In this way, the ritual of Islam are so closely
knitted with the personality of the Prophet (PBUH) of Islam that even a perception
of their narrower fissure from the personality of Holy Prophet (PBUH) is

considered as an incursion.

Islam has its own ‘separate identity’, similar to none. Apart from the entire Corpus
Juris of Islam, if we only look at the concept of ‘five pillars’ of Islam, the
uniqueness of Islamic ritual becomes evident. No other religion of the world
mandates such devotional acts for the purpose of fulfilling the covenant with God.
Quite naturally, Muslims are jealous to safeguard their rituals, which serve as
characteristics features of their religion, from adulteration in the hands of those,
whom they consider as ‘traitors to their faith’. The symbols are essentially
involved in social processes; a ritual symbol is a factor in social action; and a
positive force to ignite that action. The exceptional character of those ritual
symbols covers the entire social life of the Muslim community from the birth of a
child to the death bed of burial ceremonies. Therefore, no other religious
community, whom Muslims believe outside the pale of Islam, can be allowed to
masquerade themselves, in the attire of Muslims. Muslims are not opposed to the
practice of their religion by the Qadianis, but they cannot accord with their efforts
to camouflage their religion under the costume of Islam. This rings alarms about

their feelings, emotions, beliefs, protection of which is their religious obligation.
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The concept of distinct Muslim identity is deep-rooted in the thought, mind and
belief of Muslim community. This conception has been taught and ingrained in the
Muslim community none else but by the Prophet (PBUH) himself. The message of
Allah which the Messenger of Allah was assigned to communicate included the
recitation of Clear Signs to them. During the days of Prophet (PBUH), the
Muslims Community of the State of Madinah was commanded to keep its identity
separate and distinct from those of Jews and Christians, the neighboring tribes of
Madinah. So much so, the individual outlooks and appearances of a Muslim was
required to be different from that of Jews and Christians, rather at some occasions
following an opposite appearance was ordained. Following Ahadiths would be

enough to make the point understand:-
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Narrated Abdullah ibn Umar: The Prophet (PBUH) said: He who copies

any people is one of them.

G olia (e (G e DS 0B (G AT DS 06 o e B e il
|54 V5 i e s adle 0 T 0 0505 08 1008 2k Gl G el G 308
2séall

It was narrated that Ibn ‘Umar said: The Messenger of Allah [SAW] said:

‘Change gray hair, but do not imitate the Jews.'-
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It was narrated that Ibn 'Umar said: The Messenger of Allah [SAW] said:

'‘Change gray hair, but do not imitate the Jews.'

C- CONSENSUS OF UMMAH:

59. The learned amicus curiae have also submitted that the process of
maintaining of separate identity by the Muslims was vigorously followed by the
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Second Righteous Caliph Hazrat Umer Farooq (R.A) and the Righteous Caliphs
following him. There is an overwhelming evidence that the Muslims during the
period of righteous Caliphate and then during the Ummayad and the Abbasid’s
reigns did not allow the non-Muslims to adopt the appearance(s) which were
specific to the Muslims, and mandated for them to follow a specific course in this
regard. Professor Dr. Hafiz Hussain Ahmad Madni, while giving the historical
importance of the Shurut-e-Umariyya has pointed out that the Pact of Umar (R.A)
was acted upon during the period of Khilafat-e-Rashida o2&l ) &8 | Hazrat Umar
Bin Abdul Aziz, Khalifa Haroon-ur-Rahid, Khalifa Jajar Bin Muhammad, Sultan-
al-Nair Muhammad Bin Kalawoon and others. It has been contended that such
measures were adopted both ways. On one hand the Muslims were required to
maintain their separate identity while on the other hand the non-Muslims were also
required to refrain from adopting Muslim’s identities. The historical evidence of
Muslims sensitivity ensuring to keep an independent identity different from non-
Muslims is also found in the historic documents of ‘The pact of Umer’ also known
as Covenant of Umer (4= 1 %), which he had made on the conquest of Syria.
The conditions of the pact throw a light the extent to which Sahabas were
concerned about their separate identity and how provisions were made to restrain
even Jews and Christians from adopting Muslim ritual symbols. It may be noted
here that, later on, this pact served as a model for later Governments to come to
deal with non-Muslims joining the realm of Islamic State. The amicus curiae have
strenuously submitted that the Pact of Umer (R.A) has been accepted and acted
upon by the successor Caliphs as well as the rulers of Muslims States for
generations. Almost every author on the subject of Ahkaam-us-Sultaniyya ( aSs)
4ulklul) has reported it as a guiding document for Islamic State. Learned amicus
curie Hafiz Hussain Ahmad Madni has submitted that almost 22 books on the
subject of Ahkaam-us-Sultaniyya («:lall lSal) authored by great Islamic scholars

have incorporated the same as a significant document.
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60.  Mr. Madni has demonstrated from the writings of jurists like Imam Abu Al
Hassan Mawardi Shafai, Imam Ibne Qadama Hanbali, Imam Abu Yousaf Hanafi,
Imam Ibn Timiyya, Imam lbne Qayyam and other distinguished jurists that the
document is to be considered as ‘Ijma-e-Sahaba’ (~\>a glaal) on the issue as
none of them reportedly disapproved this practice/covenant, rather the adoption of
same by succeeding Caliphs stamps its validity and legal importance. This
agreement was executed in presence of Sahaba Karam from Muhajireen and
Ansaar in 15 A.H. Hazrat Khalid Bin Waleed (R.A), Hazrat Abdur Rehman Bin

Auf (R.A) and Muawiyya Bin Sufiyyan (R.A) singed as WITNESSES of this

historic document. It is reported that the righteous Caliph Hazrat Ali (R.A) while

commenting upon the sacredness of this document had said that he cannot amend

any of the covenants of the agreement set forth by Hazrat Umer (R.A) as he

(Hazrat Umer R.A.) was the best in statesmanship, in opinion and in

uprightness. This is the reason that all major schools of thought have recognized
the importance of enforcement of Shurut-e-Umariyya for the protection and
safeguarding the interests of Muslim Ummah, which are reproduced herein below:

The scholars of Hadith narrated from 'Abdur-Rahman bin Ghanm Al-
Ash'ari that he said, "I recorded for 'Umar bin AlKhattab’, may Allah be
pleased with him, the terms of the treaty of peace he conducted with the
Christians of AshSham [Syria]:

'In the Name of Allah, Most Gracious, Most Merciful. This is a document
to the servant of Allah 'Umar, the Leader of the faithful, from the Christians
of such and such city. When you (Muslims) came to us we requested safety
for ourselves, children, property and followers of our religion. We made a
condition on ourselves that we will neither erect in our areas a monastery,
church, or a sanctuary for a monk, nor restore any place of worship that
needs restoration nor use any of them for the purpose of enmity against
Muslims. We will not prevent any Muslim from resting in our churches
whether they come by day or night, and we will open the doors [of our
houses of worship] for the wayfarer and passerby. Those Muslims who
come as guests, will enjoy boarding and food for three days. We will not

allow a spy against Muslims into our churches and homes or hide deceit [or
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betrayal] against Muslims. We will not teach our children the Qur'an,
publicize practices of Shirk, invite anyone to Shirk or prevent any of our
fellows from embracing Islam, if they choose to do so. We will respect
Muslims, move from the places we sit in if they choose to sit in them. We
will not imitate their clothing, caps, turbans, sandals, hairstyles, speech,

nicknames and title names, or ride on saddles, hang swords on the

shoulders, collect weapons of any kind or carry these weapons. We will

not encrypt our stamps in Arabic, or sell liquor.

We will have the front of our hair cut, wear our customary clothes
wherever we are, wear belts around our waist, refrain from erecting
crosses on the outside of our churches and demonstrating them and our
books in public in Muslim fairways and markets. We will not sound the
bells in our churches, except discretely, or raise our voices while reciting
our holy books inside our churches in the presence of Muslims, nor raise
our voices [with prayer] at our funerals, or light torches in funeral
processions in the fairways of Muslims, or their markets. We will not bury
our dead next to Muslim dead, or buy servants who were captured by
Muslims. We will be guides for Muslims and refrain from breaching their
privacy in their homes." When | gave this document to 'Umar, he added to
it, "We will not beat any Muslim. These are the conditions that we set
against ourselves and followers of our religion in return for safety and
protection. If we break any of these promises that we set for your benefit
against ourselves, then our Dhimmah (promise of protection) is broken and
you are allowed to do with us what you are allowed of people of defiance

and rebellion.’

ARGUMENT BASED ON OBJECTIVES OF THE SHARIAH:

The questions before us are closely related with the doctrine of OBJECTIVES OF

THE SHARIAH or the Magasid al-Shariah. Muslim scholars had been

discussing the fundamental objectives of the Shariah from the earliest days and

have tried to interpret the role of Shariah in the light of it primarily objectives.

They have related the laws of the Islam with different objectives and then

established that all the corpus juris of Islam, directly or indirectly, protects,

supports or promotes one or the other objective. Some of the most prominent
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exponents of the maqgasid al-Shari‘ah are: al-Maturidi (d.333/945), al-Shashi
(d.365/975), al-Bagillant (d. 403/1012), al-Juwayni (d.478/1085), al-Ghazali
(d.505/111), Fakhr al-Din al-Razi (d.606/1209), al-Amidi (d. 631/1234),‘lzz al-
Din‘Abd al-Salam (d. 660/1252), Ibn Taymiyyah (d. 728/1327), al-Shatibi (d.
790/1388) and Ibn‘Ashir (d.1393/1973)- From amongst the modern proponents
the works are: Masud, 1977; al-Raysuni, 1992; Ibn al-Khojah, 2004, Vol.2, pp. 79-
278; Nyazee, 1994, pp. 189-268; al-Khadimi, 2005; and ‘Awdah, 2006 are

significant.

62.  The maqasid al-Shari‘ah have been either directly stated in the Qur'an and
the Sunnah or inferred from these by a number of scholars. All of these address the
raison d'étre of the Shari‘ah which, as recognized by almost all the jurists, is to
serve the interests (jalb al-masalih ) of all human beings and to save them from
harm (daf* al-mafasid) Imam Abt Hamid al-Ghazali (d.505AH/1111AC), a
prominent and highly respected reformer in the fifth century Hijrah, classified the
magasid into five major categories by stating that:
“The very objective of the Shari‘ah is to promote the well-being
of the people, which lies in safeguarding their faith (din), their
self (nafs), their intellect (‘agl), their posterity (nasl), and their
wealth (mal). Whatever ensures the safeguard of these five
serves public interest and is desirable, and whatever hurts them
is against public interest and its removal is desirable.”
These objectives have been summarized as follows: -
) Protection of Din;
i) Protection of life;
i) Protection of intellect;

Iv)  Protection of family and honour; and

V) Protection of wealth and property.

These are, however, not the only magasid aimed at ensuring human well-being by
honouring human rights and fulfilling all human needs. There are many others

indicated by the Qur’an and the Sunnah or inferred from these by different
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scholars. Therefore, while these five may be considered as primary (al-asliyyah),
others may be referred to as their corollaries (zabi‘ah). Realization of the corollary
magasid is also indispensable because realization of the primary magasid may be
difficult without this. The generally accepted fighi principle is that means (wasa ’il)
enjoy the same legal status as that of the maqasid. Accordingly, a well-known

legal maxim (al-ga ‘idah al-fighiyyah) stipulates that “something without which an

obligation cannot be fulfilled is also obligatory”. Some of these corollaries may

be less important than others in the short-run. However, in the long-run they are all
important and their non-fulfillment is likely to lead to serious socioeconomic and
political problems, (M. Umer Chapra: The Islamic Vision of Development in the
Light of Magqasid Al-Shari‘ah). Dr. Mehmood Ahmad Ghazi, in State and
Legislation in Islam, has stated that these five basic objectives are not only the
foundation of justice but also the basis of all human rights. The Islamic
elaboration of human rights only rests on these objectives. Different aspects of
human life, dignity, honour and other aspects of fundamental rights are

anchored in the objectives of the Shariah. The first objective, namely, protection

of Din, seeks to protect, defend and promote the ideology of Islam which forms

the basis of Muslim state and society. Thus, the individual life, family relations,

social conduct, legal and relations. The protection of Din signifies the protection

of the very raison d’étre of the Muslim society and the state. If this raisom d’étre

is compromised or diluted, the existence of Muslim society and the Muslim state

will exposed to grave danger. Its integrity and solidarity will be at stake if this

Grund Norm is left undefended.” The doctrine of Objectives of Shariah has been

rightly invoked by the learned amicus curiae in the light of the questions raised as
the “the protection of faith” or ‘the protection of religion’ is one of the basic
features of the Islamic State. The Islamic State is not only the defender of its
territorial boundaries, but also the defender of its ideological and foundational
boundaries, for which it has been established. From what has been discussed
earlier and the later part of this judgment, it is clear like day light that the majority
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Is threatened by the suicidal attacks on their religion committed by the minority
under the guise of their religion. In this peculiar background, it is incumbent upon
the State to take measures to ensure the protection of the faith of the majority from
being adulterated at the hands of the minority. The equal protection of law is the
right of every citizen. The right of minority to profess its religion cannot be so
extended to invade the basic religious doctrines and rites of the majority.

63. AUTHROITY OF STAE BASED ON PRINCIPLE OF SADD al-
DHARIAH:

The learned amicus curiae have also advanced the argument that the Islamic state
can issue suitable orders under the principle of Dhariah (~=.3) with its two
aspects: positive and negative, that is to say, Fath al-Dhariah and Sadd al-Dhariah.
The said principle of state governance in relation to passing of suitable restrictions
by the state in administrative matters, based on the injunctions of holy Quran and
Sunnah was first discovered by the Maliki jurists and then it was adopted by
Hanbali jurists and later by Hanbli jurists as well. Literally, the word Dhariah
means example Imam Qarafi, a Maliki Jurist, has used the term Wasilah instead of
the term Dhariah. Dhariah or Wasilah include anything or action which becomes
a means or serves a source for the occurrence of another thing or leads to the
commission of an act. If it becomes a means or serves as an instrument for the
occurrence of another thing or leads to the commission of a bad or unlawful act,
it will also be considered obligatory. Explaining this principle, Imam Qarafi says:
“An act which is a means to the (realization of the) best objective is the best
means; an act which is a means to (the realization of) a medium type objective is a
medium-type means”. This is briefly the meaning of the principle of Dhariah.

Applying this principle, Dr. Mehmood Ahmad Ghazi, in Sate and Legislature in

Islam, says that the head of the state or his shura can issue administrative orders
either prohibiting a lawful action which has become a means to the commission of
an unlawful act or the occurrence of an unlawful thing, or requiring citizens to do

thing/act which, though not compulsory and obligatory per se, has become the
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only available means to the realization of an objective of the Shariah or to the
compliance of an order/commandment of the Shariah. There are a number of
examples of the application of this masterpiece, llam al-Muwagiin Ibn al-Qayyim,
a leading Hanbli jurist of eighth century of Hijrah, has made a valuable
discussion on the principle of Saad al Dhariah. According to him, about half of the
administrative orders of legislative nature are governed by the principle of
Dhariah (p.159). Of the 99 examples given by Ibn Qayyim, several examples
throw sufficient light on the scope of the administrative discretion of the Imam-in-
Shura. (See for example, Nos. 25,29,33,37,49,57,99). Based on this argument, it
has been contended that in order to close the doors of misuse by the Qadianis the
invocation of this principle is permissible for the state to make legislation in this

regard.

64. PRINCIPLE OF DAF’ AL-DARAR OR DAF’ AL-FASAD:

In the backdrop of negative, harmful, disastrous and dangerous effects of the
activities of Qadianis under the shield of hidden identity, the learned amicus
curiae, invited the attention of the court that principle of Daf” al-Darar or Daf’ al-
Fasad can be invoked by the State to make necessary legislation, even if, no such
legislation is found in earlier periods. The learned amicus curies emphasized that
if there would have no clear injunction in the matter (which is not the case here),
even then in situations like this, an Islamic State cannot sit as a mere spectator,
rather necessary legislation and orders can be made in such a situation. Literally
Darar (uo=) means danger, harm, loss and injury and Fasad means corruption,
decay, evil, scandalous action, etc. It is one of the basic principles of Islamic law
that Darar and Fasad, in whatever form and whatever degree proportion may be,
should be removed and eliminated as far as possible. There are a number of legal
maxims which deal with various aspects of this principle. Section 19 of the
Majjallah al-Ahkam al-Adliyya provides:

No damage, no counter damage. () r»a¥ 5 ) a V)
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This legal maxim is also a Hadith reported by Imam Malik in his Muwatta, Ibn
Majah, and Imam Dar Qutni in their respective Sunans, Imam Hakim in his
Mustadrak, and Imam Baihaqgi in his al-Sunan al-Kubra. The Hadith has been

reported on the authority of Abu Said Khurdi (R.A). Ubadah ibn al-Samit(R.A),

‘Abdullah ibn Abbas (R.4) and others. Darar here means to cause damage or

wrong to some other person, while Darar means to counter a Darar with another
Darar. The Hadith means that neither one should counter a damage with another
damage and harm with harm. “This is by innumerable textual commandments
from the Quran and the Sunnah. It provides the basis on which all wrongful acts
and harmful deeds are prohibited. Many a punishment and financial compensation
is also based on this very principle.” On the basis of this Maxum another maxim

is deduced which stipulates that Darar should be avoided as far as possible

(Mujjalah-31). This maxim necessitates that every effort should be made to avoid

the occurrence of Darar with all possible means. The principle of Hajr is based on

this maxim. The jurists have allowed the preventive detention of persons known for

their indecency, immorality and fasad-fil-ard without normal judicial proceedings

on the basis of this principle. Another rule is that “Major Darar may be removed

by incurring a minor Darar” (if one of the two is inevitable) (Majallah 27).
Similarly another maxim follows that “a private Darar can be incurred to avoid a
public Darar “(Majallah 27). It is also a settled principle deduced from the above

Ahadith that Elimination of the evils (mafasid) has priority over the acquisition

of benefits (masalih). It means that in case of conflict between the elimination of

the evil and the acquisition of the good priority should be given to the elimination
of the evil. And also that “A Darar will not be (overlooked on account being) old
and time-barred” (Majallah). Therefore, a Darar, however old it may be, must be
removed. In my view there can be no harm graver than damaging the religion of
Islam and there can be no FASAD severe than attempting to devastate the very
foundations of Muslims faith. On the strength of these legal maxims, the
competence of Islamic State to take necessary measures cannot be questioned in
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any manner, whatsoever. (Imran Ahsan Khan Niazi; Islamic Legal Maxims, Al-

Majalla al-Ahkam al-Adaliyyah)

65. PRINCIPLE OF MASLAHA:

Mufti Muhammad Hussain Khalil Khel, learned amicus curiae, has also while
relying upon 22 numbers of major books of Usul-ul-Figh of different schools of
thought has demonstrated that the administrative orders of Islamic State can draw
their validity from the principle of Maslah or public weal, public good or public
welfare. It has been sateted in the legal maxim: The power to take action (namely,
Tasaruf or the exercise of the administrative and other authority) by the Imam is
contingent upon Maslahah. A passage from the book, State and Legislation in
Islam, would be relevant to explain the concept in its true perspective:

”According to the celebrated authority on Islamic law in twentieth
century, Shaikh Mustafa Zarqa, “This principle defines the limits
within which the rulers can exercise their administrative and
political authority and can take measures affecting the rights and
freedoms of the masses. It postulates that all the actions and
measures taken by the Uli’l-Amr which have a binding force for
the people in respect of their private and public rights must be
based on the general good of the community and its welfare.
Because all the state functionaries right from the caliph down to
the servants in different branches of the administration are not
workers for themselves. They are only agents of the Amah whose
duty is to take most suitable steps to ensure the establishment of
justice, eradication of injustice and oppression, protection of rights
and morality, maintenance of peace and security, dissemination of
knowledge, provision of public facilities, purification of the society
from Fasad and the realization of everything which is good for the
Amah both in its present and future through all best possible
means i.e. all actions which may be considered necessary for
public good and public weal. Therefore, every action or measure
taken by the rulers against this Maslahah which may lead to
monopolization, despotism and autocracy or which may cause

Darar or Fasad shall be unlawful.
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eeeeeeS0 also Maslahah. It has been considered one of the
secondary but important sources of Islamic law. It has been
defined as follows: - “It is every good, expediency and exigency
about which not clear commandment occurred in the Shariah
specifically or generally”. Everything which safeguards the five
basic needs of human life without violating any provision of the
Sharah is Maslahah. These five basic needs are Religion, Soul (i.e.
life), Intellect, Progeny, and Wealth or property. The Uli’l Amr
have a wide scope of authority to take necessary steps and to
legislate rules and laws for the safeguard of these five
needs........The problem of developing a viable system for the
expression of the popular will in the matters of national interests
also belongs to the categories of ‘Urf and Maslahah. As the
governments of the day are authorized to devise rules for the better
an equitable functioning of all other forms of contract within the
limits of the Shariah, they also have power to devise fool-proof
methods for this contract also, of course, in consultation with the
trusted representatives of the Ummah and keeping in view the

cardinal principles of the Shariah in this regard.”

On the authority of the above quoted verses from Holy Quran, Sunnah of the
Holy Prophet (PBUH), (both are primary sources of law under the Shariah and the
Constitution as well, which aspect has elaborately been dealt with in next paras of
this judgement), and the secondary sources like Ijma’, Maslaha Mursla, and the
principle governing conduct of State and Legislation regarding authority of state
based on Principle of Sadd Al-Dhariah and Principle Of Daf’ Al-Darar Or Daf’
Al-Fasad, it can be safely concluded that it is the duty of the Islamic State to
preserve, maintain and safeguard the Shaairullah, to preserve, maintain and
safeguard the distinct identity of the Muslims, to take measures to eliminate and
curb all hidden, concealed and secretive ways to make hideous assault on the faith

of the majority by the element living under its jurisdiction.

There is no cavil to the proposition that the edifice of an Islamic State rests

on the foundation of Divine Sovereignty, that the real and ultimate owner of all
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authority and sovereignty is the Almighty Allah, the Creator of the Universe, The
Kingship (mulk) belongs to Him; Quranic verses 2:107; 3:26; 5:17, 18, 40, 120;
7:158 etc; It is He in Whose hands are the reins of all power, Quranic verses 2;
106, 109, 148 etc; It is He Who has the sole right to rule (Amr), Quranic verses
3:134; 7:54; 11:123; 30:4; 32:5 etc; It is He Who has the sole authority to make
decisions (Hukm), Quranic verses 6:57, 62; 12:40; 67; 28:70, 88 etc. In order to
perform the function assigned by the Ultimate Sovereign, a limited authority has
been extended to His faithful servants (/ba’ad) to enable them to follow His
Commands, which has been termed as Vicegerency (Khalifah). Individual
vicegerency was assigned to the Prophets; however, the collective vicegerency has
been assigned to the Muslim Ummah. The concept of vicegerency has been
pronounced in the Qura’n at numerous instances, e.g.”’ It is He Who has made you
the Vicegerents (Khalaa’if) of the earth and has raised you in ranks, some above
others: so that he may test you in the gifts He has given you. (Quran 6:165)”.
Therefore, in an Islamic State the principle of Supremacy of the Shariah is the
foundational. Dr. Mahmood Ahmad Ghazi, in State and Legislation in Islam,
while elobaerating the concept has stated that “by supremacy of the Shariah, it
simply means that the Holy Quran and Sunnah should be the supreme law in the
country to be equally followed by and equally applicable to all the institutions and
citizens of the state. The Shariah should be the primary source of guidance for
policy-making, decision-making at all levels in the state, all laws, decision,
policies and administrative steps should be in pursuance of the Shariah and
subject to challenge and scrutiny under the Shariah. The supremacy of the Shariah
requires that any law, usage or custom, even the highest law of the land,
administrative action, collection or disbursement of taxes should be null and void
if it is in contravention of Shariah. The supremacy of the Shariah has always been
the cardinal principle of the Islamic state. The Quran is replete with verses, which
make it clear that there is no choice for any believer to take any decision in
matters already decided by Allah and His Messenger. The Quran also enjoins that
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any dispute between the citizens inter se as well as between the citizens and the
men-in-authority should be referred to Allah and His Messenger i.e. the Shariah.
In the Ahadith (saying of the Holy Prophet) and the practice of the rightly guided
Caliphs also there are express directives to the effect that the Shariah should be
above everything. This cardinal principle was always upheld by Muslim rulers,
masses, jurists and political thinkers. There has never been any doubt in the minds
of the Muslims that the supremacy of the Shariah was the primary requirement of
an Islamic state.” The Constitutional position in this regard is quite clear from the
following passages of Namoos-e-Risalat Case, titled as Salman Shahid versus
Federation of Pakistan (PLD 2017 Islamabad 218) which is reproduced herein
below:
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66. From the historic perspective given in proceeding paras, the writing of
Allama Igbal, the speeches made at the floor of the parliament and before the
committee by the distinguished members, it is quite obvious that the Muslims of
the sub-continent shared unanimous view that the Qadianism is reactionary, an
anti-Islam, and pro-imperialist lobby, with ugly political designs, operating under
the thin coating of so-called religious revivalism. The Muslims of the sub-
continent regarded Qadianism as a separate religious, social and political entity,
having opposed beliefs against Muslims, Islam and the ideology of Pakistan and
the very independence of the country. There can be no cavil to this fact, which is
quite evident from the proceedings of the Parliament itself, that the Qadianis
always proclaimed unconditional, unwavering and absolute loyalty to the British
imperialist, Hindu-governments; on the contrary, an independent Islamic State has
always been a bitter pill for them. The most sinister attempt was to proclaim and
propagate to establish a Qadiani State within the state of Pakistan. | cannot restrain

myself from saying that no other community, religious group or minority in
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Pakistan has ever expressed such malicious designs and provocative tendencies;
therefore, the Muslims of sub-continent from the day first raised demands to
declare Qadianis as Non-Muslims, and their removal from the key posts. After the
passage of 2" Constitutional Amendment in the year 1974 a continuous demand is
being raised for effective enforcement of the 2" constitution amendment.
Afterwards, again on the popular demand, through promulgation of Ordinance,
1984 use of certain epithets, descriptions and titles, etc., reserved for certain holy
personages or places and posing themselves as Muslim, or calling, or referring to,
their faith as Islam, or preaching or propagating their faith, or inviting others to
accept their faith, by words, either spoken or written, or by visible representations,
or in any manner whatsoever outraging the religious feelings of Muslims were
prohibited for Qadianis and Lahoris, but a vacuum was left for infiltration of
Qadianis into the Muslim majority through devious means. The “vacuum” so left,
by not making corresponding amendments in other laws, has enabled the Qadianis
to pose themselves as Muslims, as there are no sufficient legislative measures to
give adequate effect to the aspirations of people of Pakistan through corresponding
amendments. From the historic account, it is clear that a continuous demand has

been raised for the identification of Ahmadis on identity cards and passports. No

doubt, by promulgation of Ordnance, 1984 important steps were taken to restrain
them from using certain Islamic epithets, but what if a Qadiani conceals his real
identity? What if a Qadiani by concealing his real identity reaches the high
Constitutional office(s)? What if a person while deceiving the state reaches to the
highest sensitive post(s)? What if a person or persons, deceiving the Constitution
& law, threatens and breaches the security and integrity of the State? It is often
said that for every wrong, there is a remedy. What is the remedy for the people of
Pakistan against such deception and disloyalty? It is time and again held that the
laws are made to prevent the wrongs for the greater cause of public good, but
what laws have been enacted to counter such wrong? The people of Pakistan are
justified in asking from their Governments that what steps have been taken to give
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effect to the 2" Constitutional Amendment, in letter and spirit. What steps have
been taken to keep check upon those, miscreants’ elements, who are adamant to
ruin the rubric of the society? Qadianis, who disclose their religion, accept the
status of minority and enjoy the rights, privileges and liberties bestowed upon

them by the Constitution and law are praiseworthy but what steps have been

taken against those who are bent upon to invade the rights of majority
masquerading themselves as members of the majority Muslims, though actually
they are not? What punitive laws and legal sanctions have been prescribed for
those who deceive the State? What filter have been put to stop the seepage of such
beguilement? What checks and balances have been adopted by the State to
practically give effect to the declarations made by the people of Pakistan through
their representatives in the 2" Constitutional Amendment?  The people of
Pakistan through the Constitution have chosen for themselves, the right to be
represents by a Muslim as a Head of the State; What if a Qadiani, by posing
himself as Muslim, reaches to this sacred office by giving false particulars and

identify? The answer to all these questions is a big disappointment!

67. In order to give true and desired effect to the constitutional provisions, it
was necessary for the state to make corresponding amendments in other laws of
the country. This is the minimum respect and deference which a Constitutional
provision deserves and demands. The constitutional provision is the manifestation
of the will of the people and the state cannot suppress the will of the Constitution
by suppressing the mandate of the Constitutional declaration. The declaration of
Qadianis as non-Muslims at State level had to entail specific consequences, but
those consequences could not see the light of the day, and a Constitutional
provision has been reduced merely to an avowal. The life, the import and the
existence which the constitution amendment deserved was not given to it through
the State’s apparatus, which resulted in present crisis situation, when the

impugned amendments in Election Laws paved their way in the legislative
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business of the most important organ of the State i.e. the Parliament and got
affectively legislated; and invited a country wide agitation, outcry and destability.
The situation was exploited to such a level that the governmental machinery was
made ineffective, judges of court of the apex were publicly disgraced through hate
speeches, the Minster was forced to resign, and even after the reversal of the
amendments, the protest was continued to achieve the sinister political designs of
the interested. Why this all happened? What led to this situation? Keeping aside
other factors, one cannot lose sight that the penetration of Qadianis in the garb of
Muslim attire at higher positions leads to such instances of instability; and such
controversies have the enormous potential to even shake the Constitutional setup
in the Country. The influence of Qadianis in our State can be gauged from the
present legislative amendments, and the events followed thereon alone, when the

entire Parliament was, deceivingly, made hostage to their whims.

68. The Qadiani lobby, ever since, the passage of objectives resolution, the
framing of the Constitution of Islamic Republic of Pakistan, 1973, more
particularly, the 2" Constitutional Amendment declaring them as non-Muslims
and the Ordinance, 1984 has been propagating against the curbs on religious
freedoms in Pakistan and repression of minorities in the country without any
rational basis or cogent reasons, in order to spread misconception about the State
of Pakistan. The Pakistan movement which had its genesis in the desire of the
Muslims of subcontinent to have a separate homeland, therefore, the ideological
basis of the separate homeland for Muslims has always remained difficult to be
absorbed by certain quarters. In order to dispel such impression, the first
significant statement from the Founder of the Nation, Muhammad Ali Jinnah, on
minority protection came in 1941 when he said: “Islam stands for justice,
equality, fair play, toleration and even generosity to non-Muslims who may be

under our protection.”
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Second in 1942 when he said their “rights would be fully safeguarded according
to the injunction from the highest authority, namely, (the) Quran, that a

minority must be treated justly and fairly.”

69. In 1943 he repeated himself while talking to a Hindu delegation, “we will
treat your minorities not only in a manner that a civilized government should
treat them but better because it is an injunction in the Quran to treat the
minorities so.”
Obviously, in giving protection to minorities his context was Islam. In his July 14,
1947 press conference, while still in New Delhi, he was asked for a brief statement
on the minorities’ problem. His reply was candid as well as consistent. “A¢ present
I am only Governor-General designate,” said he. “We will assume for a moment
that on August 15, | shall be really the governor-general of Pakistan. On that
assumption, let me tell you that I shall not depart from what | said repeatedly
with regard to the minorities. Every time | spoke about the minorities I meant
said and what I said I meant. ... They will have their rights and privileges and
no doubt along with it goes the obligation of citizenship.”
For instance, in his speech of October 11, 1947, he said:
“The division of India was agreed upon with a solemn and sacred
undertaking that minorities would be protected by the two Dominion
Governments and that the minorities had nothing to fear so long as they
remained loyal to the State. If that is still the policy of the Government of
India — and | am sure it is — they should put a stop to the process of
victimization of Muslims, which if persisted in, would mean ruin for both
the states.”
70.  Similar are his speeches of October 30, 1947 and January 25, 1948. To give
protection to the minorities, he invoked even Islamic teachings: “The tenets of
Islam,” he said, “emjoin on every Mussalman to give his protection to his

neighbors and to the minorities regardless of caste and creed.” He repeated the
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same theme in his message to the American people. “The Constitution of
Pakistan,” said he, “has yet to be framed by the Pakistan Constitution Assembly.
I do not know what the ultimate shape of this Constitution is going to be, but I
am sure that 1 will be of a democratic type, embodying the essential principles of
Islam. Today, they are as applicable in actual life as they were 1,300 years ago.
Islam and its idealism have taught us democracy. It has taught equality of man,
justice and fair play to everybody. We are the inheritors of these glorious
traditions and are fully alive to our responsibilities and obligations as farmers of

the future constitution of Pakistan.

71.  Quaid-e-Azam knew that the religious basis of the Pakistan movement was
creating a serious problem of perception among the non-Muslims who thought the
new state might turn into a theocracy. Jinnah differentiated between and Islamic
state and a theocracy. “In any case,” said he, “Pakistan is not going to be a
theocratic state — to be ruled by priests with a divine mission. We have many
non-Muslims — Hindus, Christians, and Parsis — but they are all Pakistanis.

They will enjoy the same rightful part in the affairs of Pakistan.”

72.  Inview of the clear assurances of the founding father, declarations made in
the Objectives resolution passed by the first constituent assembly and the
Constitutional guarantees there shall be no room for any misgiving. The protection
of minorities and provision of their rights and privileges is deep-rooted in the
Muslim belief. Had there been no such constitutional guarantees, even then the
history of Muslim Ummah, more particularly, the history of Muslim rule in Sub-
Continent, in itself, is a magnificent evidence of Muslims care for the minorities.
The roots of this sense of responsibility are found in the teachings of Holy Quran
and Sunnah enjoying upon every Muslim to do justice to all people in every
situation. In his famous book, Muslim Conduct of State, Dr. Muhammad
Hamidullah, a famous Muslim Scholar of 20" Century, has described the rights
available to the non-Muslims under the Shariah, he says:
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“Muslim law has maintained a considerable distinction between Muslim
and non-Muslim subjects. In many respects the latter are better off. They
are exempt from the surplus property tax (Zakat) which all the Muslims,
male or female, young or old, pay every year at the rate of 2.5 per cent, on
their cash, commercial goods, herds of cattle, etc., above the minimum of
about Hyderabadi Rs. 40 (£2-10). They are also exempt from
conscription, whereas all Muslims are subject to compulsory military
service. They enjoy a sort of autonomy: their cases are adjudicated by
their co-religionists in accordance with their personal law. Their life and
property is protected by the Muslim State even as those of the Muslim
subjects. In return for all this, they are required to pay annually from 12
to 48 drachmas (about two to eight rupees) per head, with several
exceptions as under:
“The capitation tax is exacted only from males. Women and minors
are exempted. The rich have to pay 48 drachmas, the man with
average means 24, and the one practicing handicraft for livelihood,
like the peasant, 12 only, which will be collected from them once a
year. Instead of cash, they may pay the value ... Further the
capitation tax is not exacted from the indigent who receive charities,
nor from the blind who have no profession and do not work, nor
from the chronically sick receiving charities, nor from the crippled—
except those chronically sick and crippled and blind who are rich—
nor from the monks in convents nor from the very old who can
neither work nor have wealth, nor from the lunatic . . . And, O
Commander of the Faithful! May God help thee! It is necessary that
thou shouldst treat the people who were protected by thy Prophet
and thy cousin Muhammad (i.e., the non-Muslim subjects) with
leniency, and inquirest about their conditions so that they are neither
oppressed nor given trouble nor taxed beyond their capacity, nor
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anything of theirs is taken from them except with a duty
encumbering them. For it is reported from the Messenger of God

who said: ‘Whoever oppresseth a non-Muslim subject or taxeth

him beyond his capacity, then I shall be a party to him.’ And the

last words which the Caliph ‘Umar-ibn-al-Kha’ab uttered at his
deathbed, included the following: I exhort my successor regarding
the treatment to be meted out to the people protected by the
Messenger of God (i.e., non-Muslim subjects). They should receive
the fullest execution of their covenant, and their life and property
should be defended even by going to war. And they should not be
taxed beyond their capacity. Once ‘Umar passed along a street
where somebody was asking for charity. He was old and blind.
‘Umar tapped his shoulder from behind and said: From which
community art thou? He replied : A Jew. He said : And what hath
constrained thee to what | see thee in? He replied: | have to pay the
capitation tax: | am poor; and | am old. At this ‘Umar took him by
the hand and led him to his own house and gave him something from
his private coffers. Then he sent word to the cashier of the Baitul-

Maal (State Treasury): Look at him and his like. By God! we should

never be doing justice if we eat out his youth and leave him

deserted in the old age. ‘The government taxes are meant for the

poor_and the indigent’ (Qur’an, 9: 60)—the poor are the Muslims,

and this one is an indigent from among the Scriptures. And ‘Umar
remitted the capitation tax from him and his like.” (Imam Abu-
Yusuf, Kitab-ul-Khiraj. pp. 69-72)
Again, slaves are also exempted from this tax. If the non-Muslim subjects
render military service, at their will, they are exempted from it during the
years of active service. There are instances when this tax was remitted
during a whole lifetime for meritorious public service, as, for instance,
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the Caliph ‘Umar did when a non-Muslim subject helped in selecting the

site for digging a canal from Cairo to Red Sea.”

IN VIEW OF THE ABOVE, there shall not be any iota of doubt that it is the
responsibility of the State to also ensure the protection of rights of minorities in
the light of teachings of “Islam” being the religion declared by the Constitution of

the country.

73.  Now this Court with this historical background and perspective can easily
resolve the issues highlighted as per the prayer of the writ petitions. As far as first
prayer is concerned, it is for the Parliament which can explain the real intent but
primafacie it appears that a deliberate and motivated effort was made by the
draftsmen of the bill to bring Qadianis in the loop of majority in order to diminish
their separate identity as non-muslims. | observe with great concern that all the
members of theNational Assembly as also the Senators (without distinction of
parties) failed to identify the motive, lacuna and an effort to frustrate constitutional
amendment through simple enactment which is not permissible unde the law.

Reliance is placed on PLD 2010 SC 265 (Dr. Mubashar Hassan Vs FoP), PLD

2006 SC 602 (MubeenUl Islam Vs FoP), 2004 SCMR 1903: Ghulam Mustafa

Insari Vs Government of Punjab, 2002 SCMR 312: Zaman Cement Company Vs

Central Board of Revenue, PLD 1999 SC 504 (Liagat Hussain Vs FoP), 1999

SCMR 1402: Collector of Customs Vs Sheikh Spinning Mills and PLD 1967

Lahore 227: A.M Khan Leghari Vs Government of Pakistan.

74.  In my opinion Parliamentarians either exhibited casual approach or failed to
realize the sensitivity of the issue and, to this end, could not expose the plot
against the Constitution. It is painful that despite pointation the majority of the
parliamentarians failed to give due deference and importance to this delicate issue
which is evident from proceedings of Senate’s 267" Session held on Friday, the

22" September, 2017. As this matter requires a detailed scrutiny, therefore, it is
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difficult for this Court to single out any person, party or group, however, the
Zafar-ul-Hag Report is relevant which, as has been stated herein, has been
appended herewith as Annex-A and this Court directs to make it public. For

convenience, most relevant portion of the report is reproduced here-in-below:-

(e)  The Sub Committee in its 91% meeting, held on 24 May 2017,
considered draft Election Bill, Forms XXIII, XXVII and XXVIIC as
redrafted by Ms. Anusha Rehman and Mr. Shafgat Mehmood, MNAs
and it was decided that the Forms may be reviewed/redrafted by Ms.
Anusha Rehman MOS for consideration in the next meeting of the sub
committee.

(f)  The Sub Committee in its 92" meeting, held on 31 May 2017,
considered redrafted Forms-XXIII, XXVII and XXVIIC presented by
Ms. Anusha Rehman, were approved subject to some

rechecking/scrutiny by the Convenor (law minister).”

“11. Later on, Leaders of all Parliamentary Parties were contacted
by the Speaker of the National Assembly and were made to realize the
sensitivity of this issue and agreed in a meeting convened by the
Speaker on October 4, 2017 and the original wording of the

Declaration was reinstated vide the Election (Amendment) Act, 2017.

12.  All the Parliamentary Political Parties initially agreed to
restore the original Articles 7B and 7C of Conduct of General
Elections Order, 2002. Consequently, amendment was made to restore
these provisions. This was also implemented through the Elections

(Amendment) Act referred to above. [Annex — G]

13.  Later on through consensus of all Political parties the earlier
Articles 7B and 7C of Conduct of General Elections Order, 2002 have
been inserted in Election Act, 2017 vide Section 48A in an improved
manner. The new addition of Section 48A has resulted in making the
previous Articles 7B and 7C which became inoperative 15 years ago

on 26.06.2002 as perpetually operative. [Annex — H]
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14.  Mr. Zahid Hamid, Federal Minister for Law and Justice, who
was also member of the Parliamentary Committee on Electoral
Reforms and Convenor of its Sub Committee, during a meeting held
on this issue, admitted to the fact that basically it was his primary
responsibility to see that the draft does not contain any thing
controversial but somehow he felt that he failed to perform his duty

despite his legal acumen; experience and command of language.

15. It has come to the knowledge of this Committee that minutes of

03 meeting of the Sub Committee of PCER were to be circulated

along with its annextures (including the new simplified nomination

form) by the National Assembly Secretariat but the Convenor of the

Sub Committee asked the National Assembly official NOT to circulate

the same which is borne in the official record on 22 June 2017. In

view of the above mentioned facts, it is obvious that it was a failure on

such a sensitive and scared issue, on the part of Mr. Zahid Hamid, the

Convenor of the Sub Committee, member of the PCER and Federal

Minister for Law and Justice.

16.  When the final draft was sent to the PCER for final approval in
its 25" meeting, the members who represented all the parliamentary
parties, did not notice any changes related to the declaration
regarding Khatam e Nabuwat. ”

Since necessary amendments have already been brought in the law, therefore, it
may not be appropriate for this Court to further dilate upon the matter except that
the Election Commission of Pakistan’s powers to make rules and regulation need
to be re-examined as there is a serious apprehension and grave concern that any
rule and regulation to carryout the objects of the Act vis-a-vis declartion of
religion either being muslim or non-muslim may create serious law and order
situation and challenge the mandate of the constitution. It would be pertinent to
observe here that steps shall be taken to ensure that every parliamenatarian is
provided adequate awareness about the parliamentary debates and proceedings

taken place during the course of passage of 2" Constitutional Amendment.
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75.  Undoubtedly, 7" September, 1974 when the Parliament unanimously
carried the 2" Amendment Bill was a big occasion of rejoicement for every
Muslim but unfortunately certain enactments could not be taken to supplement the
constitution amendments. On the contrary, Qadianis through different devices and
maneuvering tried their best to frustrate the objects of 2" amendment. After
declaring Qadinais (both Groups) as non-muslims there should have been some
steps for their separate identity, recognition, and scrutiny, as Qadinais are not like
other minorities (non-muslims) who can easily be identified through their
appearance, names, beliefs and mode of prayers. On the contrary Qadianis have
same names,appearance and even their prayes are like Muslims, therefore,
confusion about their separate identity resolted to declare them non-muslims but
the purpose could not have been achieved e.g. name “Ahmad” is somewhat
specified for Qadianis and the basis of same they are also termed as Ahmadis
which cannot be permitted. Name “Ahmad” refers to the Holy Prophet Hazrat
Muhammad (PBUH) who besides other holy books has been addressed by the
Allah Almighty in the Holy Quran with this name. Muslims are possessive about
this name, and in first interaction or introduction name of an individual indicates
about the religion of any person. Reference can be made to the following Verse of
Holy Quran:-
Jsha g 15043 515 50 Cpa 520 (i Wl Bimd 2800 ) 55 ) Ol 0 G B0 G (e J0 JU
ph 53 198 5018 il hels Gl dadl Al dmw@u

“And [mention] when Jesus, the son of Mary, said, “O children of
Israel, indeed | am the messenger of Allah to you confirming that came
before of the Torah and bringing good tidings of a messenger to come
after me, whose name is Ahmad.” But when he came to them with clear

evidences, they said, “this is obvious magic.”

[Ayat No.6 of Surah Al Saff]
76.  Therefore, it is only in the fitness of things that Qadianis maybe referred to
as Ghulaman-e-Mirza/Mirzai etc. but not as Ahmadis, which term/reference may

confuse them with Muslims who believe in the finality of the prophethood of
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Hazrat Muhammad (PBUH). Qadianis should not be allowed to conceal their
identity by having similar names to those of Mulsims, , therefore, they should be
either stopped from using name of ordinary muslims or in the alternative Qadiani,

Ghulam-e-Mirza or Mirzai must form a partof their names and be mentioned

accordingly.

77.  As per data collected from the Pakistan Bureau of Statistics, the total as

also the province wise population of Qadianis as per census carried out in the
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years 1981 & 1998 is given as under:-

ADMIN UNIT QADIANI (AHMADI)
1981 CENSUS 1998 CENSUS
1 2 3
Total 104,244 286,212
(PAKISTAN)
NWFP/KPK 11,360 42,162
FATA 973 6,541
PUNJAB 63, 694 181, 428
SINDH 21,210 43,524
BALOCHISTAN 5,824 9,800
ISLAMABAD 1,183 2,757

Whereas NADRA provided details of the persons who converted to Islam from

other religions incuding Ahmadis/Qadianis till now which reads as under:-

Religion Count
African ethnic 162
Atheism 120
Baha’i 11697
Buddhism 143
Chinese Folk 131
Christianity 9363
Hinduism 3072
Judaism 26
Kalasha 1
Non Religionism 25
Other 6843
Shintoism 51
Sikhism 211
Spiritism 3
Taoism 1
Zoroastrianism 211
(Parsi)

Sub total 32060
Ahmedia 6428
Total 38488
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Details of Muslims who changed their religion from Islam to other religions

including Qadianis is as under:-

Religion Count
African ethnic 113
Atheism 106
Baha’i 190
Buddhism 31
Chinese Folk 58
Christianity 4749
Hinduism 2097
Judaism 78
Kalasha 8
Non Religionism 54
Other 61
Shintoism 32
Sikhism 127
Spiritism 3
Taoism 5
Zoroastrianism 54
(Parsi)

Sub total 7766
Ahmedia 10205
Total 17971

78.  State of Pakistan, needs to reconcile these figures by adopting certain
procedures and evolving scientific measures to know exact number of this
minority. It becomes more essential when big number of this minority is
concealing real identity and giving false impression of being Muslim. During
dictorial regime of Gen. Pervez Musharaf, Qadianis access to power corridors was
being felt by everyone and remained matter of concern. Mr. Tariq Aziz (a
beaurocarate known Qadiani) being Principal Secretary to the President Gen.
Pervez Musharaf played his role and managed induction of Qadianis in different
departments, including Constitutional Offices and due to his maneavouring known
and declared Qadianis were made part of consultation process on different
sensitive issues. Here again question arsies that how many Pakistanis knew this
fact that Principal Secretary to President of the Islamic Republic of Pakistan was a
Muslim or Non Muslim as per definition provided under Article 260(3)(a)(b) of

the Constitution of Islamic Republic of Pakistan. Recently, Mr. Wajid Shams ul
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Hassan being Qadiani disclosed his faith, by addressing annual gathering of

Qadianis held in country of their patronage i.e. U.K.

79. It goes without saying that that every citizen of Pakistan irrespective of
race, cast, creed or religion has a right of life and to profess their own religion
within the contours of the Constitution. However, having already constitutionally
declared Qadianis to be non-Muslims, it is only justified that they be treated on the
same footing as other minorities who are easily identifiable by, least of all, their
names and, fortunately, do not imposter themselves to be from a religion they are

not.

80.  This Court also notes with concern the practice of religion-hopping which
seems to have been resorted to by certain individuals to hoodwink authorities and
avail the benefits of a religion they are not admittedly a part of. This is true for all
those individuals, regardless of religion, who have changed their religion not
because of reasons of faith but perhaps to gain worldly benefits. The report of the
FIA with respect to individuals who have travelled abroad after affecting a change

in their religion in the records of NADRA is alarming.

81. In the larger interests of the country, the court is avoiding disclosing the
names of many who held high positions in the bureaucracy, judiciary, military,
naval, and air forces and other sensitive and important institutions having Qadianis
beliefs while hiding their real religious identities as it would bring bad taste but
this practice has to be brought to a halt. Every citizen of the country has right to
know that the person(s) holding the key posts belongs to which religious
community, the person(s) scheming syllabus for their children profess what
religious beliefs, the person(s) formulating their policies tend to hold their
beloved Prophet (PBUH) in what esteem, the person(s) believed to be the
ambassadors and representitatives of their Islamic ideology and interests to the rest

of the world as diplomats propagate which ideology and save whose interests, and
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last but not the least, the defender(s) in whose hands the the defence of Islamic
Republic of Pakistan rests belongs to which religion? This was the responsibility

of the State, and the Fegeral Government in particular, but it has badly failed to
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discharge it, which necessitated this court to issue directeves.

82.

issued in the detils shall be part of order dated 09.03.2018, reproduced here-in-

These are the reasons of short order. All observations made and directions

below:-

1.

Islam and the constitution of Islamic republic of Pakistan provides
complete religious freedom, including all the basic rights of the
minorities (Non-Muslims). It is the duty of the state to protect their
life, wealth, property, dignity and protect their assets as citizens of
Pakistan. Under Article No. 5 of the Constitution of the Islamic
Republic of Pakistan (hereinafter called as Constitution) it is the
basic duty of every citizen to be faithful to the state and abide by the
rules of law and constitution. This rule also applies on those who are
not Pakistani citizens, but living presently in Pakistan.

It is mandatory for every citizen of Pakistan to get their identity with
authentic particulars. No Muslim is permissible to disguise his/her
identity as non-Muslim and no non-Muslim has the right to appear as
a Muslim. Any citizen, who does so, will betray the State resulting in
exploiting the Constitution.

Definition of Muslims and Non-Muslims is written in Article
260(3)(a)(b) of the Constitution which is signified by nation’s
consensus. Unfortunately, according to this distinct standard vital
legislation could not take place. Consequently, a Non-Muslim
minority disguised as a Muslim Majority by hiding their real identity
and betraying the State, due to which not only complications were
born but also paves way to oppose extremely important
Constitutional requirements.  According to the report of the
Establishment Division there is no data of any civil servant’s record
related to this, which is alarming and a major setback and also it is
against the spirit and requirements of the Constitution.

Most of the minorities residing in Pakistan hold a separate
identification in reference to their names and identity but according
to the constitution one of the minorities do not hold a distinct
identification due to their names and general attire which leads to
crisis. Due to their names they can easily mask their belief and
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become part of Muslim majority. Also they can then gain access to
dignified and sensitive posts resulting in accumulation of all
benefits.

. It is significant to prevent this situation because the appointment of a
non Muslim on constitutional posts is against our organic law and
rituals. Similarly, non-muslims do not qualify to be elected on
certain constitutional offices. For most of the
institutions/departments including the membership of Parliament,
there are reserved seats for the minorities. That is why when any
member of the minority group conceals his/her true religion and
belief through fraudulent means, and presents him/herself as a part
of Muslim majority which is actually an open defiance to the words
and spirit of the Constitution. To prevent this disobedience, the state
needs to take immediate measures.

. The matter of absolute and unqualified finality of prophethood of
Muhammad (Peace be upon him) the last of the Prophets (< s a33) is
the nucleus of our religion. In History, countless attacks were made
to this. It is mandatory for every Muslim to guard and protect this
nucleus. The parliament being a highly prestigious institution and a
representative of Pakistani nation is the guardian of this religious
core. In this scenario, it is the right of Muslim majority to expect
proper awareness and sensitivity. Other than the protection of the
basic belief of Khatam e Nabowat (< s ai3), the parliament should
also take measures, which can completely terminate those who scar
this belief.

. This fact is applauseable, that soon after the emergence of legal
defect in the Election Act, 2017 the parliament by its collective
wisdom and understanding displayed complete sensitivity towards
the matter and brought it in conformity with the requirements. These
matters demand such sensitivity and unity. Senator Raja Zafarulhaq
is well known for his legal acumen as lawyer and experienced
legislator as well who by chairing the committee made a very
commendable report. Moreover, with his honesty and wisdom he
handled all the points very comprehensively, which annulled all the
negative impressions. Now, it is for the Parliament to further
deliberate on the issue or not.

. It is mandatory for the State to safeguard the sentiments and
religious beliefs and also protect the rights of minority according to
the religion of the State of Pakistan “Islam” declared by the
Constitution of Pakistan.
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No doubt the purpose of these measures is to save the society from
chaos and also to protect the rights of minorities who have a separate
religious identity according to Constitutional guarantees which they
deserve being citizen of Pakistan.

In light of above discussion court declares and direct as under:-

1. In order to get CNIC, Passport, Birth certificate and entry in voter
list, an affidavit must be sworn by the applicant based on the
definition of Muslim and Non-Muslim provided by Article 260 (3)
(@) (b) of the Constitution.

2. An affidavit mentioned above should be a requirement for
appointment in all Government and Semi-Government institutions
especially Judiciary, Armed Forces and Civil Services, etc.

3. NADRA must fix time duration for any citizen who intends to make
correction/change in the already given particulars, especially
religion.

4.  The Parliament, in the light of Constitutional requirements and basic
legal principles laid down by the Hon’ble Supreme Court of Pakistan
as well as the Lahore High Court, Lahore in the case law reported as
(1993 SCMR 1748) & (PLD 1992 Lahore 1), respectively, make
necessary legislation and also introduce requisite amendments in the
existing laws so as to ensure that all the terms which are specifically
used for ‘Islam’ and ‘Muslims’ are not used by the persons
belonging to any of the minorities for hiding their real identity or for
any other purpose. For teaching Islamiat /Denyat as subject,
engagement of Muslim teachers by all the institutions be declared
mandatory.

5.  The Government of Pakistan shall take special measures ensuring
availability of correct particulars of all the citizens so that it should
not be possible for any citizen to hide his/her real identity and
recognition. Government shall also take immediate steps for
conducting inquiry concerning alarming and visible difference in the
population record of Qadianis/Ahmadis available with the NADRA
and figures collected through recent census in this regard.

6. It is binding on the State to take care of the rights, feelings and
religious beliefs of the Muslim Ummah and to also ensure the
protection of rights of minorities in the light of teachings of “Islam”
being the religion declared by the Constitution of the country.

83.  With the grace of Almighty Allah all the learned Counsel, Constitutional
Experts and Religious Scholars have made valuable contribution and rendered able
assistance with full devotion which is highly admired by this Court. Similarly, the
contribution made by the officials of different government departments who

appeared before this Court from time to time is also remarkable. Furthermore, the

role of Mr. Arshad Mehmood Kiyani, learned Deputy Attorney General is also
171



172 W.P.No. 3862, 3847, 3896 & 4093/2017

appraisable, who with zeal and hard work, successfully fulfilled / completed all the
responsibilities / assignments given to him by the Court which has helped a lot in

reaching the right conclusions.

84.  Besides contribution of all mentioned in the short order, I am obliged to
acknowledge assistance of Mr. Imran Shafique Advocate, who with great devotion

and immense responsibility played significant part in research work.

(SHAUKAT AZIZ SIDDIQUI)
JUDGE
Approved for Reporting.
Blue Slip Added

Adnan/*
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